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L, power Was thought to confer . right, 
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every nan, ain hav. boen under appre- 


henſſions fro m. his neighbor. To remove 
oſs apprehenſions, pd to provide ſome 


bo of pete strength and intrepidity, 
the end of all focial eat 
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2 ſocieties howeyer were merely fe- 


erative, mankind retained their rational 
gh of private revenge; but when they be- 
came ſegiſlative, it was abſolutely ce 
fof the order and ſupport of government, 
that certain offences ſhould have their ſtated 


meaſure of puniſhment, - I 


= | 5 ; 
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Wo % Fd * 


for the; weak and - timid, ..againſt 


hen ES > 
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it's was ITY as thisp ' _ rp SY to Fake | 
certain: eſtabliſhed rules, or laws, by which 
the members of the community were to re- 
gulate their eonduct with reſpect to each 6 
ther; and thoſe rules, or laws, were made 


with the conſent, either tacit 05; epreſt, 
the whole b. . aft 92 L 


h In the infant condition of legiſlation, 
the laws” by which different ſtates were 


regulated, Were few. and -fimple: Mart 
kind; at firſt; had more tod üpprehend from | 
violence than fror deceit; „ and conſe⸗ 
quently to protect che dives, Uberties,” and 
property of the! ſubject from open force, 
muſt have been à concern antecedent to 
the _— of ſecuting him — 88 
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ſy the maturer ſtate os 8 as man- 
ied grew more poliſhed and refined, arti- 
fice took place of force, and evil and de- 
ſigning. men ſtudied to accompliſh thoſe 
ends by. ſubtlety, which they were prohibit- 
ed from attempting by violence. 


- iir 


As 
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As laws multiply with off ences, thoſe of 
a criminal nature muſt neceſſarily have in- 
creaſed” with the growing craft and:perfidy 
of men. The ſame ſubdolous diſpoſition i in 

mankind, likewiſe, gave birth to that varie- 
ty of Civil Laws, which have been framed 
to bind men to the rules of honeſty and 
equity, in the courſe of their focial « com- 
merce with each other, moody e en 26 
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In the forming theſe laws or rules of 
action, men had only to conſult che die- 
tates of nature, which immediately Pointed 
out to them what was 7 9 what was 
urjuſt, "(T1 1 | 21. 1 A | | | 


"+ a wt nf 


But Lend wy * directed ge that 
unerring guide, the Light of Nature, (which 
Solomon emphatically calls, the. candle of 
Almighty. God) many ſtates bave framed 
their ſyſtems | of government in ſuch a 
manner as to induce the neceſſity of ſup- 
porting ſuch ſyſtems. by laws, to which 
the natural rights of mankind are  facri- 


ficed. 2 „ 
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The Britons; che Romanfi the Saxons, the 
Danes, and the Nor mans all contributed in 
their turns to form our original chde of 
laws. The ingreaſe of commerce and rich- 
es, aud the various evolatieng pf, gef 
went, made it expedient, at different pe- 
Rods, that ihe Jaws, euld che varies; $04 
dified and improved for: the public good, = 
But many of thoſe alterations and intended 
improvements, eſpecially in our Criminal 
Laus, were mage - (a5 lord Bacon expreſſes 
it): on "the; ſpur. of. the occalj j0n, and were 
therefore not. ſ ſufficiently. attended to in their 


original Formation. The obvious Jiſpro⸗ 
portion and ſeverity in our Criminal Laws, 


have long called for the calm and delibe- 
rate reviſal and, conſideration of the legiſ- 
lature. The lovers of their country, and 
friends of human nature, must all with for 
ſuch alterations in this branch, of « our avs; 
as may, conſiſtent with reaſon, uſtice, ang 
the princi iples of the Sonia, mode- 
rate their rigour, and reform the morals 
of the people by wiſe regulations, a priori 
for laws which only take effect à ppferi ori, 
and propoſe the prevention of erimes, by 
itting 
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| 76 ; purpoſe _ of refor mation; 


enough, for the 
__ wherea prudent, proviſions. to correct. the 


teract. the principles of criminality, - will 
have ſure and laſting: effects, Without 
ſuch provifions, we may be making per- 
perual alterations and corrections, but we 
Wall in vain expect any falutary | effects; 


always: taking phyſick,, but will not alter 
their- bad, diet; and gerad modes of 
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: S el ves and .ArE not completed. but by 
degrees. At che jaſt improvement we are 
apt. to. fir do own _ ſatisfied, and vainly ima- 
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44.2 4 


ropoſed ; 3 Þ uk time ſoon unravels the fine- 


ſpun ſyſtem, and we find ourſelves obliged 
— interweave freſh materials t to | repair the 


diſordered texture. . ; 
\ Deco c 77107 * 211 
ge am "yell Aware, of X Were 677 | 
pen Wien. HY, 8 the Soren 1 
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cutting off the meg do not go deep | 


' morals, and Proper puniſhments that coun- 


; we. ſhall reſemble. thoſe patients who are 


7 "The works of, hyroan | invention are pro- 


Sine that we haye "accompliſhed the end we 
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and ſuggeſting the ſeveral amendments, 
proper or ſafe, to be made in our Criminal 
Laus; but if it is allowed; that the refot- 
mation of thoſe laws is now 'becotne necel- * 
fary, the importance of the ſubject- wilt | 
encourage thoſe who have a proper” oe 
for the intereſt of fociety to attempt ic. 
Lord Coke, in his Eve to his Uta 
Inſtitute, which treats of the Crown Law, 
after obſerving, that frequent puniſhment 
does not prevent crimes,” ſays, © What a 
lamentable caſe it is, that ſo many Chrif⸗ 
tian men and women ſhould be ſtran led 
on that curſed tree of the gallows, inſomuch 
as if ina large field a man might ſee roge: 
ther all the Chriſtians that but in one ye t 
throughout Eugland, come to that untime⸗ 
ly and 1 ignominious death, if there were any 
| ſpark of grace or charity in him, it Agee 
make his heart to bleed ir. pity and com 


paſſion ! E e 1 001 


16 4 1 


His lordſhip then 3 to 8 chat 
the method of preventing crimes is, 


by training up youth in the principles 6 
— Religion, 
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Religion, and habits of induſtry. Second 
ly, in the execution of good laws. Third- 
ly in the granting pardons. very rarely, and 
upon; good: reaſons, Tie then concludes, 
that the conſideration of this prevention, 
were warthy of the wiſdom of parliament, 
and, in the mean time, expert and wiſe 
men to make preparation for the ſame, 
ut benedicat eis domiuus. | Bleſſed ſhall he 
be that layeth the firſt ſtone of the 
building, more bleſſed that proceeds in it, 
moſt of all that finiſheth it, to the glory 
of God. nw the ORs * our OE and 
matten.“ e | N 


The od aqui 6 on. our „ Crown Har 
have, in ſome: inſtances, ſuggeſted amend. 
fidered. the principle, that Criminal Lows 
ſhould not regard puniſhment ſo much as pre- 
vention. Several modern writers on our. 
Criminal Laws, have indeed inſiſted upon 
the truth of this propoſition, without point- - 
ing out the means proper to be purſued, in 
order to apply this e in nn 
our 3 code. . 
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xx INTRODUCTION: 


The Author of Principles of "Penal Law, 
hath, however, with great learning and abi- 
lity, eſtabliſned and explained this and ſe- 
 veral other leading principles of Penal Law; 
and having, at the end of his treatiſe, de- 
clared, that he was convinced, a reforma. 
tion in our Criminal Code, is neither im- 
practicable, unſafe, nor difficult; he ſub- 
joins a propoſal for that purpoſe, which can- 
not be better explained than in ir Who: med ; 
Author's own RIO, 

*The Bri conflitution is n 1 white 
of every Briton - to ſecure, to fortify, to 
perpetuate that excellent ſyſtem of govern- 5 
ment, is the buſineſs of every Briton. It 
may be pardonable therefore in me to point 
out what J coneeive to be the beſt method 
of accompliſhing the reformation in queſ- 
tion; leaving the execution of that method, 
or the adoption of a better plan, to- thoſe 
who lie-under the more immediate engage- 
ments both ret and duty.” N 


The hacked: FRG on 5 ancient 


W Was certainly well founded, in 
73 ug: 
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ſuggeſting. that a reformation of the Eng- 
liſh law can never be effectually carried 
on, without the aſſiſtanee of able lawyers, 


not members of the legiſlature. With ſuch _ 
aſſiſtance .it might perhaps be eaſy to 


frame ſeparate, declaratory. ſtatutes rela- 


tive to each clas of crimes, comprehend- 
ing all the deſcriptions and degrees of each 
crime, with their proportionate puniſh- 


ments. Every ſuch declaratory ſtatute 


ſhould be attended by a ſupplemental bill, 


_ repealing all prior proviſions relative to the 
claſs of crimes in that. ſtatute contained. 
It ſeems ſuperfluous to point out the many 


collateral good effects which might ariſe 
from this method of ſeeking the end pro- 


poſed. 


1 


The repeal of particular ſtatutes, with- 


out ſuch preparatory caution, will be found 
a mere palliative remedy, which may tend 
indeed to abate the ſymptoms of the diſeaſe, 
but from which a radical cure eannot be 


expected, 
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xkii INTRODUCTION, 


Several Authors of great abilities, who 
have wrq;e en the ſubje& of Criminal 
Laws, agree that the Penal Codes of moſt 
nations are very deftcdive ; particularly with 
regard to capital puniſhments, - Among o- 
thers, the Marquis: of Beccaria, ſeems to 
have conſidered . A d Out Se at- 
tention. 8 


This W enchie hh concluded: his 
Admirable Efſay on Crimes and Punſſbments 
(which his commentator compares to one of 
thoſe few remedies, which, in medicine, is 
capable of alleviating our ſufferings) with | 
this poſition; : That a puniſhment may 
not be an act of violence of one, or of ma- 
ny, againſt a private member of ſociety, it 
ſhould be public, immediate, and neceſſary, 
the leaſt poſſible ĩn the caſe given, propor- 
tioned to the crime, and determined by the 
laws,” VTVTV THI" » 
In his chapter on the puniſhment of death, 
after having inſiſted that this puniſhment 
is not authorized by any right, and that it 
18 neither neceſſary nor uſeful in any ſtate, 
except 
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except. when. the ſtate is in danger, he con- 
clades a8 follows: A 


4 1 am eule "har he voice . one 
ä philoſopher i is, by much, too weak to be 
heard amidſt the clamours of a multitude, 
blindly influenced by cuſtom: but there is 
a ſmall number of ſages ſcattered on the 
face of the earth, who will echo to me from 
the bottom of cheir hearts; and if theſe 
truths ſhould happily force their way to the 
/ thrones of princes, be it known to them, 
that they come attended with the ſecret 
TiO of all mankind; and tell the ſove- 
who deigns them a gracious recep- i 
- = that his fame ſhall outſhine the glory ; 
of conquerors, and that equitable poſterity — 
will exalt his peaceful trophies above thoſe 
of a Titus, an Antoninus, or a Ty rajan. How 
happy were mankind, if laws were now to 
be firſt formed, now that we ſee on the 
thrones of Europe benevolent monarchs» 
friends to the virtues of peace, and to the 
arts and ſciences; fathers. of their people „ 
though, crowned, Jer citizens, Ge“. | 
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„ INTRODUCTION, 


The laws made by the ſovereign autho- 
rity, as well in eriminal matters as in civil, 
ſhould certainly be calculated with a view 

to preſerve the lives, liberties, and proper- 

. dies of the ſubjects. This view is beſt an- 
ſwered by conſulting the happineſs of intl 
viduals, by providing for their ſubſiſtence, 

and eſtabliſhing and promoting good habits 

among them. The moſt effectual way to 
enſure the order and harmony of the com- 
munity, i is to eſtabliſh wholeſome moral in- 
ſtitutions; I for ſuch is the infirmity of hu- 

man nature, that the wiſeſt men act more 

from habitude than reflection; how much 

more powerfully then muſt this e 0 

perate among the vulgar? 


7 


2 5 
/ ' 


The neceſſity of laying ths foundaticn * 
political order in moral rectitude is ſo ſtrong, 
that it ſeems ſurpriſing how the idea could 
ariſe, that the immorality of an act is not 
ſo much to be regarded as its bad tendency 
to ſociety. Nothing is more certain, than 
that every immoral act hath ſuch bad ten- 
dency; for immorality is the root of all po- 
| Htical evil, and an immoral man cannot be 
a good citizen, 


Mon 
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Moral habits, however, are not to be 
inforced by Penal Laws; they are to be in- 
culcated by moderation and good example 4 
but the princi ipal means of making virtue 


habitual, is to fow the ſeeds of f it in ny : 


N R 


ben we conſider how many are totally 
deprived of the benefit of education, who 
are nurſed and brought up in the midft of 
poverty, indolence and vice, inſtead of be- 


ing ſurpriſed at the multitude of criminals, 
we ſhall rather wonder that their we axed 


is 5 not nch greater. Ss 


$ \ 


The review of our orien puniſhments 
affords a moſt melancholy proſpect to the 


benevolent mind. The number of crimi- 
nals, who are deemed to periſh like brutes 


for ſlight offences, and the frequent inſtan- 


ces of innocent perſons having been depri- 


ved of life in the moſt ignominious and ter- 
rible manner, muſt ſenſibly affect all who 
have any conſideration for the ay and 


welfa, re of ſociety. 


* 


1 


— 
* 1 * — N 
- * — EAI ITE EC . n 3 ICT gg ER art * 3 
— * > . 4 4 ad "7" — gf — . nas 3 2 2 Me. = SS: 5 2 8 — — 
PS 4 — - 2 — 2 „ > Es co. Aa = * — — — mw "= — 2 * 
* * , wp — ons 4 * * > Sd 9 n £ — 2 I one rp yaw, - 2 — 2 Tr 2 
— 1 eee 2 * 22 £ — Saf ; 
A - _ 


r 
'% 
25 
75 
"T1 
<5 
1 
i 

t 

"1 


'of 
4 
5 

7 1 

5 
4 
f 


— FT I 
Sr. 4: 


r 


- hab ht” 


T OE OE TI Erna 
Ts — Cn — 


* INTRODUCTION., 


80 Legiſlators, i in framing Penal Laws, ſhould 
nat forget, that criminals are their fellow- 
creatures; that their crimes have been chief- 
ly owing to their unequal lot in ſoeiety, 
their want of proper education, and the 
bad habits they have contracted in their 5 
tender years; and that the ſame unhappy = 
ſituation might have: poſſibiy reduced them- n= 
Hires to the ee fee of ee 
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"The Ps ear Eſlayis ended to 3 
che neceſſity of moderating the rigour of 

our Penal Laws, and eſtabliſhing 2 more "I 
juſt and equitable proportion between crimes 


and amine. . 


1 
: 


"With "ha view, 1 have, endeavoured to - 
thew, that. extreme ſeverity i in puniſhment 
leads to licentiouſneſs and impunity; that 


men of ml 1 bring a to 


le 


to continue in the habit. of ol. kill, 
length, they are guilty of « enormous — — 
which H might "_ been * by taking 


proper 
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With reſpect w a; in 8 
1 have likewiſe endeavoured to ſhew, that 


the apprehenſion of death is not a ſufficient 
motive of terror; that the ſtrongeſt objects 
of dread to men of depraved minds, are 
poverty, labour and confinement; that theſe 
evils therefore, which they commit crimes 
to avoid, ſhould be inflited on them in 
1 proportion to their ſeveral degrees of delin- 

quency ; and that the example of ſuffering 
guilt held up to the criminal, would have 
much better effect than the terror of imme- 
diate death; which, inſtead of being uſeful, 
is in moſt caſes pernicious to ſociety, and 
ought not to be inflicted but under . 
| 185 circumſtances, | 


8 I may | have ſucceeded i in ſup- | 
porting thoſe propoſitions, I am moſt firmly 
perſuaded that the eſtabliſhment of more 
juſt and moderate puniſhments, not only in 
capital, but in ſubordinate offences, would 
de attended with the moſt falutary effects. 
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XXViii INTRODUCTION. 


It was "under this firm perſuaſion that 1 
have been led, in ſome parts of the follow- 


ing Eſſay, to ſpeak in a manner which may 


perhaps be thought rather wo deciſive, up- 


on the improptiety of our preſent Code of 


Criminal Laws. I have, however, availed 


myſelf of the authority of very reſpectable 
authors, both ancient and modern, in 


„ ok yr e En be mean to _ 
tabliſh. 


4 


bY ia tar; it would, not * n 


ſonable at this time to offer ſome hints on, 


the ſubject of reviſing and reforming this 


branch of our laws; as the Houſe. of Com- 
mons have already come to ſome reſolutions | 


upon that head. | . =: 
The * 1 n SHE Py 
many concurring circumſtances, to encou- 
rage thus un A. 
The . Ae; of; "a age is 
ſtron gly marked for its bobs and | 


; moderation. 
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INTRODUCTION mix 
The ſovereign on the throne -extiibits a 


bright example to his people of thoſe and 
other virtues: May future ages, celebrate 


his reign as the æra when our Penal Laws 
were moderated. love more equal puniſh- 
| mend inftirated. $030 7 * oe Brig 53338 2X} 271 4 101 


There is, too, a peculiar t turn for refor- 


mation in the preſent parliament, who have 

lately paſſed two acts, making eſſential im- 
provements in the law relating to elections 
and privilege of parliament. 


Add to this, that 1 ſeats of judicature 


were never filled with judges more able or 


more ready to give their aſſiſtance to ſo 


denevolent an undertakin 8. 


As all are intereſted in the welfare of 


their fellow- ſubjects, all therefore ſhould 


co- operate in their different departments 


to effect the ſalutary purpoſe of moderat- 


ing the4njuſtice and rigour of puniſhments, 


which deprive ſociety of a citizen, inſtead 


of endeavouring to reclaim the guilty and 


repair the 5 and to procure ſuch laws 
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Ach method and perſpictity; pt is ne. 
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to define *the meaning of ST 
vfed iti that ſcienee} Wk accuraoyandipre- 
cifion :-it5will be proper; therefefe, before 


the Criminal Law 1 is taken under conſidera- 
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Bot, firſt 16. afcertaiti che meaning of che 
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2 CONSIDERA, LIONS, on 
9 15 SS.” 4 | 


T is difficult to form a definition which 


will give the preciſe meaning df the 


term Law, when taken in its moſt exten- 


five ſenſe. As many definitions which 
have been given of it, do not ſeem to be 
ſufficiently juft and cornprehenſivq; hrs 

therefore venture to propoſe one, Whic 
when duly conſidered, will, r appear 
to be full and Latisfactor ): 


Every — has wrote on the ſub- 
ject of Law, agrees that the rules preſcrib- 


ed by it are obligatory; and this obligation 


ſuppoſes a lawful power in ſome ſuperigr 
to puniſh our omiſſions and tranſgreſſions ; 


Lau, therefore, in its general ſignification, 
may be elne as ese (hoe? : non 
Ising od. 

F is that uni dry ſome lawful 
2 preſcribes rules of actian, which thoſe 
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+ CRIMINAL: LAW. 3 
in fubjefion are obliged to perform, under cer» 


tain penalties, expreſs or implied. And eve- 


ry particular rule of action, preſcribed 
by ſuch power, is a Law; that is, the Law 
of Nature, the Law of God, the Law of 
ny" dec. 


r | 5 i 
% & N 


ae in \B: i. p. 10 . this beautiful 
paſlage, . Of Law n leſs can be acknow- 
4. ledged, than that her ſeat is the baſom 


„ of God, her voice the harmony of the 
„ World; All things in heaven and earth 


4 do her homage; the very leaſt as feeling 


her care, and the greateſt as not — 
. wag en e 


1 


wy owt FREE the PIO of 8 in 


Ad. 


its general ſignification, above propoſed, 


that its eſſential conſtituents may be redu- 


ced to che two following heads: Firſt, pow- 


er in ſome lawful ſuperior' to preſcribe rules; 
and ſecondly obligation on the ſubjects to 
obſerve them. I ſhall therefore, in order 
to the further illuſtration of the foregoing 
definition, endeavour. to explain what is 
meant by lawful ſuperior, and afterwards 

C to 
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4 CONSIDERATIONS on 
to examine and aſcertain dhe! nature por an 
Ns non Weed | 


0 H A p. ©: 
© NS the Supreme Me agirate. 


_ the words lawful e ö uſed: in 
the above definition, is to be under- 


— with reſpe& to human laws, the 


5 ſupreme magiſtrate, or ſovereign . body: * 


politic, whether ſole or aggregate; in 


- whom the power of þ legiſlation is veſted by 


the conſent, either tacit or expreſſed, per: 


ſonal or repreſentative, of the whole com- 


munity: For precepts enjoined by an uſurp- 


er, or one not having lawful authority, are 
not to be conſidered as Laws; and are no 
longer binding, than while the oppreſſed 
are compelled by external force to obey 


them. But Laws imply an internal obliga- 


tion, as well as external coercion, to inforce 
eine n ety 
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- CRIMINAL. LAW. 8 


Whatever any perſon, in his own pri- 
vate opinion, may think of the expedience 
of any particular Law, yet, if it be made by 
lawful authority, he is bound to obſerve 
it; for he has given up his right of judg- 

ment to the legiſlature; and conſcience dic- 
tates to every man, that ä is Que to 
8 80 BPO FS 


It ny dect ſeem to follow, from 
the foregoing definition of Law, that the 
ſupreme magiſtrate is not himſelf bound 
by the laws of the land: For as he ac- ] 
knowꝛledges no ſuperior, no one can com- þ 
mand him; fince ſuch a power would 
induce; the abſurdity of Inperium in Im- 
Fo - 61 CCC [FIT 


U this u lber the avoid FO ti | 
ranny and arbitrary government have ſtrong- | 


ly inſiſted; and from hence Hobbes, and o- 
thers, have concluded, Wart to 5 the dere gn 


a W e 
This: propoſition, bins is far from 
being true, in the extent which they would 
8 aſeribe 
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aſcribe to it. In all ſtates whatever, the 


good of the governed is the real, or pretend- 


ed object of government. Even deſpotiſm, 
which ſcarce deſerves the name of govern- 


ment, does not diſavow this principle; and 
when the arbitrary Will of Eaſtern tyrants 


is ſtretched to a degree of oppreſſion which 


their ſubjects can no longer bear, we find 


that, ſlaves as they are, they have the 
ſpirit to remove the tyrant, though they 
baye not the ſenks to reſcue nne from . 


duny. 


Ae in en N are ud Sowa, 
Maroc; does, or ought to give life to 


every ſpring of government; and the fu- 
preme magiſtrate is bound to make thoſe 


laws the meaſure of his adminiſtration. 
He is held to the: obſervance af them by the 


ſtricdeſt moral obl a, ox in other: words, 
by the Law of Nature. And mare firmly 
to bind his conſcience, to the due diſcharge 


of his duty, the policy of moſt. lates. has | 


required him to make a ſolemn promiſe on 


oath, that he ml. wem n to the 
m f l . 
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CRIMINAL LAW. 5 


Tt is true that, in one ſenſe, impunity 
there is no legal juriſdiction to which the 
ſovereign is amenable to anſwer for any 
infraction of the laws. To ſuppoſe ſuch a a 


the ſovereign power; which is to imagine 


an abſurdity. Beſides, as there is no ftated 


penalty for breaches of ſovereign duty, 
they muſt de puniſhed by a law ex pot 


fuclo, which would be againſt reaſon and 
juſtice; and would place the ſupreme ma- 
giſtrate in a worſe condition than that of 


his meaneſt ſubject. 111 


It muſt therefore w + has the 
ſovereign power is not liable to puniſhment 


ed nomine; and every violence offered to 


the ſupreme magiſtrate, by individuals, in 


order to avenge his violation of the laws, 
1s not a puniſhment, but an act of hoſ- 
ultey. 

Fierecbelds * the 3 power 
is not liable to puniſhment 40 nomine, yet 
nothing can be inferred from hence, to 
„„ ſupport 
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| ſupport the principles of non-reſiſtance, - or 
to prove that the ſupreme magiſtrate may 
act arbitrarily, and make free with the 
lives, liberties, or properties of the ſubject. | 
To form ſuch an inference; would be to 
take the word Impunity in ſo unlimited 
2 ſenſe, as would in fact be deſtruRtive of 
the very end of IF" 
But it is ot Arbe ignorant. and fac- 
tious multitude, miſguided perhaps by a 
few needy and intereſted leaders, to deter- 
mine what is, or is not, a violation of 
the laws, in either prince or people. 
8 
The common and ſtatute law can only 
determine in caſes where ſubjects reſiſt 
the ſupreme magiſtrate and the united 
voice of the whole people can only decide 
upon the criſis 0. reſiſtance may be 
juſtifiable, - | 1 


The revolution was founded upon the 
principle, that protection and ſubjection 
are reci procal, protectio trabit ſubjectionem. 
And the prince having, in the unanimous 
opinion 


— 


/ 
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opinion of the whole nation, withdrawn 
his protection, and violated his truſt; the 


people had a right to, and did actually 


reſume the ſovereignty, and conferred it 
on another; under ſuch regulations and 
reſtrictions, as appeared to be moſt con- 


ducive to their welfare and ſecurity. 


0 1 A K. III. 
of Obligations. oy | 


N obligation is a moral quality, by 


obligations into natural or innate, and con- 
trated or covenanted; into internal and ex- 
ternal, Perſe and imperfee. ; 


Tunate obligations are defined to TL thoſe 


of which the reaſon is derived immediately 
from the nature and effence of man; ſuch 


as the obligations men are under to pre. 


C 4 ſerve 


＋4X which we are bound to do or ſuffer 
ſomething; and by the ſubtlety of philo- 

ophers and lawyers, it has been reſolved 
into various ſpecies. Some have divided 
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ſerve their exiſtence. ——— Contracted obliga» 
tions are defined to be, thoſe which are not 
derived from nature or from any natural 
obligation; but which exiſt in conſequence 


of ſome particular act. Such is che obli- 


pation to educate children, which: TY 
3 — 0 85 1909 


An ara obligation 18 aſia to be, N 
that which is dictated by conſtience: An 


exterual one, that which is founded on 
ſome right eftabliſhed in eie. 


An imperfett- obligation js Akt 2 


right of compelling him to fulfil bis en- 
en 


— 
N : E 


But, ne thd We ust Giſens may 


be reſolved into the firſt; for internal and 


W * and , are but 
different 
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ahi which is derived from thoſe recipgþcat 
duties, by which men are bound. to relieve 
each other's wants: A perfect obligation 
is faid to atiſe from fore actual promiſe 
ot contract, by which one perſon, binds 
himſelf to another, and gives that other a 
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different words to expreſs the diſtinQion bes 
Tween im An contratle "MF" 


The ms: may be ſaid with i to 
other diſtinctions which have been made, 
ſuch as uniuerſa] and Angular, abſolute and 
conditional, N natural f und civil, moral and 

pꝛtlitical, &c, They are only different 
ways of denoting one and the ſame dif 
tinction; and may all be e into 
| _ and , | 
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10 fact enn 8 nice | ſibiloties 
and refinements are more curious than uſe- 
ful; nay, they are rather of prejudice in 
the [inveſtigation of truth, and contribute 
more to create perplexities, than to diſen- 
tangle them. Even the diviſion into mnate 

and cantruſted, will perhaps, on cloſer exa- 
mination, appear to be a diſtinction merely 
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We can eaſily equceive, that there are 


with us; becauſe the circumſtances under 1 
N Alone * be fulfilled, do not | 


exiſt 
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exiſt at the time of our birth. Thus, as 
no human being is born a father, con f 1 


_ quently the paternal duties cannot imme 


diately take place: but to argue from 


thence that they are not natural, or of the 


eſſence of human nature, is a fo 
abſtraction. 


no human being is born a man, or has, at 


the time of his birth, an immediate capa- 


city of procuring « or eh food 11 his 
ſuſtenance. 79 F301 27 


There is IA in rank, firiely leaking, no 
ſuch thing as an innate obligation. We are 
indeed born with a faculty of diſcerning 
our duty, under the ſeveral eircumſtances and 
relations in which choice or accident may 
place us; and whenever thoſe particular 
circumſtances and relations exiſt, whether 


they proceed from any act, promiſe, or 


contract relative to others, or ariſe from 


the partieular frame or conſtitution of hu- 
man nature, reſpecting ourſelves only, 
| the 


As well might we — L 
oppoſition to | theſe philoſophers, that the 
obligation men are under to preſerve their 
exiſtence is not natural, or innate; becauſe 
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the obligation . bring. with them is 
* . 


When a e 3 for 1 has 
attained a degree of knowledge. ſufficient 
' to diſcover | by. what means his exiſtence is 
to be preſerved, he is under an. obligation 
of employing thoſe means for the purpoſe 
of ſelf-preſervation. . In like manner, when 


his faculties are ſo. far matured, that he is 
able to diſcern the relative duties of a child, 
a friend, &c. he is under an obligation of 


purſuing the means conduciye 1 to * dif- 
a of thoſe ande. 818 


05 Tue obligation, in ile caſes, is equally 


natural. All the difference ſeems to be, 
that the ſenſe of the obligations we lie un- 
der, with reſpect to ourſelves, is antece- 


dent to that by which we diſcover —_ 


nn. with WN to > others. 


The fame 8 may be applied to 


i other diſtinctions; for internal and ex- 


ternal, moral and political, perfect and im- 
perfec obligations, are all equally natural. 
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lt is as conſentaneous to reaſon, and as 
efſential to human nature, conſequently as 
natural, to diſcharge what is called an ex- A 
ternal, - political, or perfect obligation, as 
to fulfil an internal, moral, or imper fect 3 
e. They who tell us, that, by the lat- 

7 we bind ourſelves by our - own act, 
and give others a right of compelling us to 
fulfill our engagements, ſeem to loſe ſight 
of Ae true nature of a an obligation, FR 


7 


There is a et difference Abd 
obligation and compulſion, When any 
one is ſubject to an external, political; or 
perfect obligation, he is bound to fulfil it; 
not becauſe he has given another a right to 
compel im to the performance of it, but 
becauſe reaſon or conſeienoe tells him that 
it is his duty to diſcharge the engagements 
he has entered into, unleſs they are of a 
nature repugnant to ſorne - primitive or 
more powerful obligations. If a man, for 
inſtance; Thoald raſhly\covetant' to do an 
act, the doing of which muſt inevitably 
draw / ruin upon himſelf,” or upon ſome 
third h he is not bound to fulfil itt 
becauſe 
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ſential duties 8 Non vature. 


. 13 wits of ner 5 AIRY which 
is is the only eriterion that determines. our ob- 


we make the nature of an obligation: to. de- 
pend on phyſical inſtead of moral cauſes: 


but wherever compulſion begin ea gation 
ceaſes; and thus All the nice 
above alluded to will appear to be vain and 


nugatory. In ſhort, the more ve fubtilize 
and deviate from reaſon and plain ſenſe, the 


more. uncertain, we render the duties of 
human nature, and by that means weaken 


he obligations of moral virtue, Which is 
the ſureſt foundation of. our obedience N 
boon laws. _ 

A proper \applioation of theſe, 3 
will tend to expoſe, that falſe logic which 


has i in a. great meaſure made the obſervance 


of law an obligation diſtinct from, aſton tr 


dependent of, morality. 63 


But 


becatſs: it is contrary to the . and ef. 


bgations, If we argue that external force 
has any influence in the determination, then 


iſtinctions : 
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according to the fabulous account” of th 
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But as all human laws are, or ought to 
be, founded on the Law of Nature, it will 
be neceſſary to enter into a particular con- 


ſideration of that law. Previous to this 


ſay ſomething of a State of Nature; which 


will be better underſtood er we firſt DN 


into the Or * rope | 


nr . 


Of the Origin if i Man. 
2 151 N14 13 n 016% RO 95: fig 


N treating of the origin of man, the. 
conjectures and deſeriptions of ſome of 


the pagan writes, and the moderns who 


have followed them, are to be wholly 
rejected. It is not reaſonable to ſuppoſe, 
that the human race ſprung out of the 
ground like reptiles, and peopled the yh 
at once, or that they were engendeted, j 


poet, from the dragpe's'” robth Dot 94 
Cadmus. 


5 o 


Neither 
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Neither are we to imagine, that the 
f re of the firſt of our kind was ſo 


wretched and fo miſerable as it is deferibed 


by Lucretius, Horace, and Virgil; and by 
wer! ancient bn and eee e # 


2 34 TY 3 x 71 4. 2 


"Ie 1 Aud be fafficient to dow zone ex- 


nn hypotheſis by another; and we 


might as well inſiſt on the reality of Ovids 


the ow Os pegs — d 


very 3.8: . r 3 
MS © 4 14 24 42 


But 4 is ed by four in ex- 
treines. It is as unreaſonable to ſuppoſe, 


that human nature ever approached the 


the latter hypotheſis, as to conclude, that 
it was ever ſunk into ſuch a ſtate of bru- 


of ; mankind: ever been 
| bene, 5 they ever been as "Horace 
repreſents them, mitum & turpe 7 * 
_ they muſt have remamed ſo ſtill. 


they were from the firſt endued 3 


reaſon, and a faculty or capacity of pro- 
paſte" ATA which eee 
„ lin, * | them 


1 


Golden Age, and of the „ egen of 


degree of perfection to wich it is raiſed by 
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14 and gave 


them from the brute ercati 


% 


4 
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over all ſuhlunary 
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to conclude, that at the beginning one male 
and one female only were creatad ſtom 


whom the human race derive: their exiftence. 


is ſacred aſſurance gives us room hke- 


ile m believe, thae tho fithh 


* 


i 


the hands of the Great Creator complete 3 


oy / 


firſt mo- 


e 


hat from th 


and adult; that 


18, t 


ment af their exiſtenee, they were endued 


all the 


— 
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Vit 


wers of! body and faculties: 


eapable of attaining, but by a. tedious pro- 


greſſion of improvement. 
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the ſacred; writings: lead us to 


ſuch u concluſion, yet the 
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and intellectual faculties, ina ſtate of 
Had they come into the werld in the 


helpleſs ſtate of infancy, they would nei- 
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cher have Had ſtrength to procure aliment, 
nor judgment to Rave made a nen — 


ar fo ator incor; 


TTY 74, k us 
wreath t nt fi ? 


Ik KEY not uppole their FOR to 
| VER been mature, from the moment of 


their Creation, we cannot, on natural 


principles, account for their preſervation. 


Ignorant of the nature of every thing about 


them,” they muſt have been hourly expoſed 


to various dangers; and could not be : 


ſecure 15 their! exiſtence even lor a mo- 
ment. #] 1 56 a 


' 3 i A. 
2 7 28 1 : # ” 1 4 % 4 


Bo n we to admit abs Sages Win c 
and ſuppoſe the earth to have been peopled 


at once with numbers; yet they muſt have 
laboured under the ſame diſadvantages as 4 
ſingle pair. Utter "ſtrangers to every ob- 
Je& of their view, all equally . experi- 


enced, they eduld afford no mutual aid or 


aſſiſtance to each other; and the human 
face muſt have been preſently Ewing, 


unbeſi we ſuppoſe chem to have been en⸗ 


dued with powers equal to thoſe which We 


wow «4 No ay you and exarppls and 
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when we conſider the regular progreſ- 
ſion, and the chain of dependence viſible 
throughout the works of nature, it is not 
poſſible for us to imagine that numbers 
were created in ſuch a ſtate of maturity; 

Wee gp __ __ CORO each 
b n G29! Nie Th 14.03 


Nes 482 
1 4 


But the very bin having rendered 
vain all conjectures of this kind, we are 
juſtified in conchuding, that Mankind owes 
its origin to the junction of one male and 
one female; and this being eſtabliſhed, We 
ſhall proceed with more eaſe and certainty - 
in qur ORE: RR a2 State af Na- 
ee 2 13s. Bit SHIT big: 
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* > & 3 ide 8 * 
4 Slate of No 8 15 


n 


er + $4 ; 7 qe 


unt $81 91k b: 22ncRifte+5 
Gl FRY dined. that, one pa gave 

exiſtence to the human ſpecies, it fol- 
lows, that a State of Nature, ſuch as 
ſome phi loſophers have deſcribed, muſt be 
merel y hy pothetical. As Puffendorf very 
juſtly 
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juſtly obſerves, an abſolute State of Nature 
could never have exiſted ; ſuch a ſtate could 
be only relative; that is, while ſome lived 
together in a ſocial or civil fate among 
themſelves; . yet, with reſpect to others, 
they: retained their natural liberty; and 
TE th in a OO: of N- 
. 3 i 


Wich * 10 our. firſt e the 
wth by. reafon of the imbecillity of her 
ſex, was in ſubjection to, her huſband; and 
tha children were neceſſarily under parental L 
| authority. Dominion therefore was in the 
man; who, was the common head or ſu- 
perior. Therefore, the firſt, family cannot, 
properly ſpeaking, be ſaid to have lived in 
a State of Nature, though their ae 
were e e to ur a ſtate. 


nen hes common, ” of the feſt 
family was loſt, and their iſſue ſeparated 
and formed diſtinct families, zhen the State 
of Nature properly began; becauſe the 
heads af erch s were e of 
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each other, and IR © no common 
* "BH: © 9 | ay 
Now, as ths rns of a common 
ſuperior, or in other words, of a ſupreme 
magiſtrate, miſt have been will an intent 
to remedy the evils reſulting from ſuch an 
independent ſtate, it will be no improper 
digreſſion briefly to conſider a queſtion | 
. which has been much debated among phi- 
Tolophers; ; that is, whethef ſuch a ſtate of 
nature is a tate of War or peace; for we 
can never have a juſt idea of the propriety 5 
of civil laws, without a previous exami- 
nation of that ſtate” vict? 122 were Re: 
tuted to 1 improve. 4 OP” LV: 
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It is well known that the celebrated 
philoſopher of Malunſtury, has concluded 
the State of Nature to be a ſtate of war. 
This concluſio has been controverted by 
many, but with the greateſt preciſion by 
Puſfendorf. He obſerves, tliat Hobbes ar- 
gues ex hypothefi, ſuppoſing all men to have 
exiſted together at one and the ſame time 
in a State of Nature: which ſuppoſition 
| cannot 
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cannot be admitted, unleſs we allow the 
earth to have been — at once 2 a. 
nnn. a 


 Puffendrf adds Fur 4 that they are 
rather to be ſuppoſed to have originally 
had amicable than hoſtile diſpoſitions to- 
wards each other. He argues moreover, 
that the cauſes aſſigned by Hobbes, which 
render men offenſive to each other, ſuch 
as pride and vanity, which provoke to 
contempt and hatred, are of a particular 
nature; conſequently not of ſufficient 
influence. to. make all mankind hoſtile to 
each other, but only to ſet individuals at 
variance: and, _ the whole, he con- 
cludes, that man's natural ſtate is that of 
Peace. | 4 ” | 


In this opinion he ſeems to be counte- 
nanced by Erotius, who wrote before him; 
and who - obſerves, that men may live 
pacifically in a State of Nature, provided 
they exiſt in a degree of extreme ſimpli- 
city; or dwell together in mutual bonds 
of diſtingwſhed charity. The firſt kind of 

D 3 com- 
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communion, he obſerves, is conſpicuous 
in ' ſome parts of America; where they 
lived, for ages together, in a State of 
Nature without any inconvenience: and 
the primitive Chriſtians, he tells us, with 
ſome few who lead a monaſtick life, are 
mae . 1 the Utter. eng t 


Tbe mul Mouriſquict f has likewiſe ex- 
preſsly oppoſed the opinion of Hobbes; he 
argues that man, in a State of Nature, would 

firſt of all think of the preſervation of his 
exiſtence; that he would immediately be 
fenſible of his weak condition, and that 
his Timidity would be exceſſive: and in ſup- 
port of theſe reflections, he cites the example 

of the ſavage youth who was taken i in the 
woods of Hanover. 


; With reſpe&t to Monte/quieu, it may 
be objected, that his, reaſoning is found- 
ed upon the ſuppoſition of ſuch an ab- 
ſolute State of Nature, as cannot be 
allowed to have ever exiſted. Were we 
however to admit ſuch a ſtate, yet the ar- 

. will be found to be partial and 


incon- 
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jinconeluſive; for the nature of mankind is 
not to be determined from the * of 
an indipidual. ST 


2 i ah 8 14 
ne e [#7 4 # # 


The dlpobtiom * men are as various as 
their perſons; and their conduct will be 
regulated hy their diſpoſitions. The timid 
will fly from the Bold. The bold will pur- 
fue the timid... The fierce will be in a ſtate 
of enmity with each other; the mild will 
nn e e 85 

* nature men 8 8 an 1 
tion or an averſion to each other merely as 
men. Their affection or diſſike is in con- 
ſequence of their connections, or of the 
qualities te n to exiſt in each 
other A. 5 . 


| With regard to Grotius, the inſtances 
he produces only tend to ſhew, that where 
1 ade o Ame are ewe or nn 


* ee Xe as homjaibiis. neque © addigh, neque 
infeſti ſunt. Facta cujuſque aut connexu ſocietatem, 
aut diverfitate inimicitiam Proyocantia, woo nobis caros, 
* 3 faciunt. nA 8 
2 4 men 
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men may live pacifically in a State of 
Nature; but as the cauſes of diſunion ex- 
pand and increaſe, the hoſtile diſpoſition 
al mankung e Uſer and Re. 
. Though we ſhould adebit; * that 
men may live paciflcally in ſuch a ſtate of un- 
common ſimplicity, as reduces the poſſeſſions 
of men to their real wants, and limits their 
deſires to that ſtandard; yet we muſt not 
from thence conclude, in general, that a 
State of Wen! is a State of * 

Beides, buch 2 -- ſample: a; e 
ſlate, is. in truth imaginary; and even 
among the ſavage Americans, where it is 
ſuppoſed chiefly to ſubſiſt, it is well known, 
that the mereſt trifles are ſufficient to pro- 
Am wann | | 

8 a ob of ni take! 1 
occaſions. of diſagreement will multiply 
in proportion. Men of ſelfiſh and turbu- 
lent difpoſitions will be prompted by am- 
bition or by avarice, or both, to invade and 
iure others of mild and ſocial natures, 


and 


- 
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and of larger poſſeſſions; ; and thus a ſtate of 
ana will N commence. 

Wich relpest to religious orders of i men, | 
43 cannot properly be ſaid to live in a 
State of Nature; neither are theſe com- 
munities conſiderable enough to illuſtrate 
this queſtion. | Add to this, that Grotius 
has not given any preciſe definition of a 
State of Nature: and we may even venture 
to ſay, that the Americans, of whom he 
2 donot exiſt in ſue a ſtate. . 


As to the! argum ents of Puffer, it 
may be objected, that in determining whe- 
ther in a State of Nature men are moſt 
inclined: to war or to peace, he conſiders 
only che general! nature of mankind, which 
decides little with reſpect to the merits of 
the queſtion. For, admitting the greater 
part of mankind to be foxcial and pacific, 
yet it will not therefore follow, that a 
State of Nature is not rather a ſtate of war 
than of peace. The ſelfiſn paſſions of a few 
would not, it is true, involve the whole 
ſpecies, fimul ac lens in a ſtate of war; 


but 
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hut, dals fal th afections.55il operate, ſo 
fatally, that. all, in their turns, vill feel 

their direful effects; and the moſt mild 
and; pacific will, viciſim, be involved in 


in our | nature, ſeems undeniable; 4 2 


quently, as occaſions. of dif 


creaſe, hoſtilities will multiply. It yo 
be confeſſed, at the ſame time, that. pride, 
envy, and other offenſive qualities, 58 
of a particular nature, and are not ſuc 


as provoke: the generali ty of. wenn. to 
ads, of violence 3, ſince there e are many 
diſpoſitions which can endure bach circum- 


| ſtances. of provocation, without ſuffering 


their e * wenn in; any 8 . 48: 
_ e eee 


1 
* - 


but Ponder argues Kanter, that we 


ole amps of. nina 81 but as s of a crea- 


h reaſon, which is the 
ture endowed wit = which 
ones: part of his; compoſition, — 
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governs all his faculties. eis dy n 
means juſt, he obſerves, to exclude the uſe 
of reaſon ; but we ought: rather to allow 


its joint operation with the other ficulties, 
in order to diſcover with preciſion the na- 
rural ſtate of man. As the advantage of 


peace, ſays be, to which reaſon perſuades us, 
is evident, man muſt naturally be of a 
pacific nature; eſpecially when he finds, 


that wherever he departs from reaſon and 


follows his paſſions, the event turns to his 
diſadvantage. From whence, he adds, we 
may conclude, that the natural ſtate of man, 
conſidered as abſtracted from civil ſociety, 
is not war but Peace; which dictates to 


every orie, not to injure another who has 


: given him no offence, but to permit every 


one to enjoy their property, to obſerve mu. 

tual covenants, and willingly to advance each 
other's benefit, which they are under the 
ſtricteſt obligations to promote. For ſince 
the- natural ſtate of men implies the uſe of 


reaſon, we cannot, neither ought we, to 
exclude that, obligation which reaſon en- 


joins: and as every man may perceive 8 
from 


30 CONSIDERATIONS 


from his own experience, that it is his in- 
tereſt rather to be benevolent than adverſe 
to his fellow- creatures, he may preſume, 
from the ſimilitude of their nature, that 
others entertain the ſame ſentiments; there- 
fore, he concludes, it is wrong, in de- 
ſeribing ſuch a ſtate, to ſuppoſe. that men 
neglect the dictates of reaſon, which na- 
ture has conſtituted the ſupreme guide 
over their conduct: and therefore, that is 
improperly called a natural ſtate, which 
produces the neglect or | abuſe of that 
princi oy” Which is en es Aus; __ 
n 15 n e a is; 


But the truth of theſe propoſitions may 
be admitted in their fulleſt extent, and 
yet the inference will be inconcluſive as to 
the point in queſtion. What renders it 
thus inconcluſive, is the ambiguous uſe of 
the words naturalis Aatus, or natural ſtate. 
If by the natural ſtate of man, we are to 
underſtand the natural frame, diſpoſition, 
aptitude, or tendency of mankind, it muſt 
be allowed, that men in general, eonſidered 
4 05 Jer, 55 mi 
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as: beings compounded of reaſon as well as 
paſſion, will, in ſuch natural ſtate; be ra- 
ther inclined to peace than to war: and 


Hobbes himſelf admits as much, where he 


ſays, that Reaſon, which, he calls the 
„ Law of Nature, declates unto. us the 
«. ways of peace, where the ſame may be 
46 ane and of. Alelnncs, where it. ma 


i 0 k * * 5 
* 1 * 99. 4 3 Te = * 4% 1 iS 4 7 
; W E 
18 1727 (1 


t 1 r Ig 1 the -ngeural ſtate of * 8 we 
underſtand chat ſtate in which men exiſt 
while they retain their natural liberty, and 
acknowledge no common ſuperior; this ac- 


ceptation of the words, Which, is the only 


juſt one in dhe preſent diſpute, vill. lead 


us to a different concluſionz f for it is diffi- 


cult to conceive how ſuch a ſlate can be 4 
a of. Narr bao t i os Cod og 


$ : Sn — 


Aleks | $3 | 1 545 


W f in 1 _, 5 3 


cally: inclined, yet the few Who neglecting 


the guidance of reaſon, purſue the impulſe 
of their paſſions, would, as has been obſerv- 
ed, cer; involve the reſt in hoſtili- 


nes viciſim; for. reaſon would dictate to 


> ren them 


and clearly to diftinguiſh when, by a - 
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them the ways of defence; and even the 
moſt rational are not always ns w_ gui- 
1 dance uf 928 ee n roll Dol. 5 12711 


18 


1 8 8 * + 


7 


the gude of "reaſon. wy in ons Kehle, 
be ſald to depart from their natural Neat; 


ſince it is agreeable to the nature of man 
to be governed by reaſon. But men, con- 


ſidered as retaining their natural liberty, 


and owning no common Kipetior, are in 


that ſenſe to bon deertied in a State of Na- 
ture. 90 A 18710 1 81 1 7 4 Allie 13 


ee e. gent ag te 


We t b 


inaccuracy of confounding together theſe 


diſtinct meanings; and we ought carefully 


tural Rate, we mean ſuch a ſtate is is trioft 
conſentaneous to the nature of man abſtract- 


edly; and when we ſpeak ef a natural ſtate, 


or a State of Nature, as in contradiſtinctian 2 


to a x ſocial or r civil tate. 71 0 96igbigh. unt 
| 5 75 33 


_ 27 12 a 
1. iu et 4 * 


Such A Alte, if taken ia hb latter ende, 
i to be tather a ſtate of war than of 


peace, 
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peace, and though; as before 6bſerved, the 
members of ſuch a ſtate may not continu- 
ally, or fintul uc femel, exerciſe hoſtilities, 
yet frequently; ard vic iim, e _ be 
OE E 124 1 £5.07 £125 FOR SLAC 


Af PEI KIT, 75517 115 A 5 ori i K 
The foods' * contention are deeply root- 
ed in thoſe depraved minds which-are- go- 


verned by appetite inſtead of reaſon; and 
their depravity will create ſubjects of con- 


tention, wich inuſt be decided (by force, 
where there is no common ſuperior 40 de- 
termine between the contending parties: 
We may add, that was a State of Nature a 
fate of peare, there would have been no 


| — for E indien 0 civil. ſocks 
5 5 2 eee 9v- AN; 


'* $Y7" ! — : 5 5 


7 
"x, 


* 


. Us N. I pow YE 4 * 7 42 18. 2 


Bſtadvf i. is / ee « juſtifiable: in his 


objections: againſt. Hobbes; whoſe-hypothe- 
ſis is erroneous, and of dangerous readen- 
cy. For it is evident that Hobbes uſes the 
word Nature i its general ſenſe, as expreſ- 
ve of the diſpoſition and frame of human 
kind; and from this erroneous propoſition, 
thit's Stats 'of Nature is 4 ſtate of war, 


DS he, 
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be, and others who, haye, followed him, 
contend, That by nature, men have a 
right to every thing; that they may do 
every: thing which ſeetns: good to them · 
ſelves without regard to others; that eve- 
4 N ry one is to be conſidered as an enemy, Who 
1 is neither a ſubject or confedetate iu po- 
| ltical ſoeietys With be e ructive 
| 98 en 30 75 17 n G SOIT TCP bam * 

1 „ 70 1 A i 149% 2 
| Want e this: baneful- doctrine 
| - carries vits on antitodec with it, by in- 
| volving its author in -efdleſs; contradictions 
and abſurdities. For / ifi war, as -Hobbet 
defines its vis Abe We . rmendme- 


unto us the, ways of -PBE ACE; 

may be had, and f mee it may 
not, then Nature wills contrary things, 
6 and. his argument 1 — > 
| Cuditys game nu 33 ba N arts 27. 4d 
| | gr T3 ti A US a n. 1 Hi: i 2 2275 2 

Beſides, if, Nature declares the ways: f 
peace, where the 3 ma) bei had, and of 
ae Where it wenden :Newre 
| e 5 . 


CRIMINAL LAW. 36 


and keene a n of war is not na- 
rural.” 5 el 
ls if Nation en unto: us the 
ways of peace, then it muſt declare unto 
us the ways requiſite to that end; conſe- 
quently moderation, juſtice, humanity, 
with all the ſocial and pacific virtues, are 
natural; and rapine, in ] juſtice, and hoſti- 
ty, are unnatural. - 2 


T hus 1 is e | Crim the very argu- 
ments uſed by Hobbes: himſelf, that, con- 
ſidering the word Nature as expreſſive of 
l the diſpofition, natural frame, Or tendency 
of human kind, the natural ſtate of man, 
as an animal MINN en and we 
petite, is not a N of war. 


But as iv: ic albaner ds not always 
hey the dictates of reaſon, when appetite 
Preſents ſome immediate good, and as ſuch 
irregular appetites are not checked and 
reſtrained by force, occaſions of hoſtility 


muſt be frequent, Which a are your Adio . 
by civil inſtitutions. 85 


5 
— 


E | The 1 
: : : 


ſtate of peace 
we can conclude i is, that the hoſtile ſtate is 


36 CONSIDERATIONS on 


The moſt perfekt civil ſtate, however, 
may, in ſome degree, be deemed a ſtate, of 
war; as there will be frequent conteſts, by 


force, among individuals: and as a State 
of Nature is not a ſtate of war, omnium in 


omnes, neither is a ſtate of civil ſociety a 
e, amnium in omnes. All that 


moſt prevalent in a State of Nature, 1. 2 
che Fee in civil era „ Borg 


x 90 0. 


We find. * 8 yg 5 re pee 
to each other, may be faid to exiſt in a State 
of Nature, as they acknowledge no cm- 
mon ſuperior, live in a. late of ay; that; 


is, though they are not continually, or fmul 


ac ſemel, in a ſtate of hoſtility, yu e 
ys and viciſim, they ate at war. 


| Therefore, though we allow the- nature 5 
of mankind in general to be pacific, yet a 


State of Nature ſeems to be rather a ſtate 


of war than 'peace. For whetever hi . 
no common inbinaF to which the « aint + 


difference, there: the deciſion muſt be by 


force; 


CRIMINAL LAW. 
| forces and fuck a ſtate may be more properly 


termed/a ſtate of war, in which every en 
retains his "Oe oe” of ages wage 


| 
18 e A ®' £ 
% — =.” ” 
„ , 'P * 
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ſecondly, as a ftate contradiſtinguiſhed from 
the focial or civil ſtate. Confining it hows 


ever to the latter accepration, it remains 
to inquire into the La of ſuch 4 late; 


Ne is, the 00 of Nature. 0 5 


"or the Low of Nature. 


Aw, : the W 3 3 de- 
7 fined to be, © that faculty, whereby 
1 ſome lawful ſuperior preſcribes rules of 
"M8 © ation, which thoſe in ſubjection to him 


« are obliged to obſerve, under certain 
| E 2 9 « penalties, 


37 


H State of Nature therefore may be re- 
garded in two lights; either, firſt, as that 4 
ſtate which is moſt conſentaneous to the 

nature of man, conſidered as an adimal. 
compounded of  reafon and paſſion; of, 
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.H panne, expreſs or implied; 255 and 
every particular rule ſo preſcribed, being 
a law, or Law in the ſpecies, it may be 
thought that the Law of Nature is not 


included within the foregoing definition, 


ſn ARNE _ it is nee 0 . 


* 
r 


5 J "EF 


— e len, (to, 3 ah 
6 perly) is ee and theſe die- 
45 tates, as they proceed from Nature, 6 are 
4 not commands; they are not therefore 


1 ; as Þ 5 rt ii - fg 2 . 
* We God, | map it? wel: * 1975 


'$ 


This eee given, by Hobbes, even 
il he argues - againſt. . the. exiſtence 
of the Law of Nature, will aſſiſt us in 
ſhewing that the Law of Nature is pro- 
perly comprehended within the above defi- 


nition. Every intelligent being, when he 


reaſons about poinits of duty, muſt be 


10 ſen ſible that he derives the faculty by 
Which he Teaſons' from ſome ſuperior ; ; and 
N the principle which ve call conſcience, 


would 


124 
$i 
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would have no room to operate, ifn men did 
not conclude themſelves to be under the 
inſpection of ſome ſuperior intelligence, 
to whom they are accountable for their 
actions, and who will puniſh their OG 
greſſions. Wy hs 8 5 1 Us nds 


Now, every 5 of . faggeſtzd 
by en is a command: e vs gery 
Kody beſtoived upon bim by ſome perten i 
being, he muſt conclude that what is ſug- 
geſted to him by the medium of reaſon, is 
the will 'of that ſuperior being from whom 
he derives that faculty. And the will of 
every lawful ſuperior, ſignified immediately 
or mediately, is to thoſe. in ſubjection to 
A, a command, or Law; which. they are 
under an obligation to--obſerve; |  Conſe- 
: an "the dictates we nature are properly 
rugs AWS. 
L ee Se eee 
* "Th „rial difference beten natural 
and human laws is, that in the latter, the 
penalty of tranſgreſſion is expreſſed, and 

8 followsimmediately upon conviction: 5 where; | 
as in the former it is implied, and che 

e 1 y time 
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time when it will he exacted--uncertain, . 
and in the womb of fururity,. The former 
likewiſe bind us only by a pure, or, as it i 
eallod, an internal obligation: [whereas the 


latter are farther N eee. 
pulſion. 2 A 15 2 Ae by 


7 


But Law being a ' command, with a 
power of eoercien in ſome ſuperior, and no | 
viſible powe r appearing to enforee "the Law 
of Nature, many of che Pagan writers, 
and ſome moderns,' have ſuppoſed,” that 
there is no ſuch thing as the Law of Nas 
ture; but that ſelflintereſt in ſuch a Alte 
ANGIE wrong: 

i 1 | 8272 AN 3%: 
Horace ſays, that td, mich may 5 
ani felfrintereſt, is rv the 
parent of _ and mn ar of juſtice 
Rea whe no boil ATI Cal pin; | cl“ 


I: i Ty VO 
en 4 


le au, Foy prope m acer 8 equi. 


And he afterwards taps that Law were 
| lnvented. to guard againſt injuſtice for 
that by Nature we cannot citingiſh be- 
 Pycen n Juſt and unjuſt, | N 


The 
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uſeful, and agreeable. to us; that on the 
other hand, ſhe points out what is bad and 
prejudicial : to us, but that ſhe does not in 
the ſame manner point out what i is 1 we 
"oy 


; 1 8 ; 124 1 
n A # rf. 18 - 4 


ur annetator, cites the authority of St. 
a Paul in hs epiſtls to the Romans, . Chap. v. 


„n ti world, but n is nt rer 
d aubere there is no Law.) +. And again, 
chap . vii. werſe . bad not known fin 
® bur by the. Law; for I had not known 
t tuft, _ AO: had. Jah. An n 
194 vos ver, IIS 
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2 Weil 1 4 this hes 


from St. Paul, to ſhew that it is the Law 


which creates ee ee 15 


1 and injuſtice. * 115 
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As this” pernicious pg is thus f ; ſhel- 


The annotator on this paſſage obſerves, | 
chat Nature indeed directs us to what is good, 


* rer of theſe. 3 Deſprer, 


red under facred authority, it becomes 


%% neceſſary 


„ 4 4 
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neceſſary to attempt an explanation of theſe 
words of the Apoſtle, and to conſider how. 
far they willy warrant the. concluſion: drawn. 
n Rn "144i 4143; IN DD KR 

2 WO, Fig n e * 71 218 70 
ii Pail aka 4 © That wilt: the Lab . 
is, from the. time of Adam till the days of 

M./ucſes, « i wat in the world“ But he 
. anker «Fu wir ate wi thers' is no 

4 Law; that is, thoſe particular ſins 

þ will not be imputed which are ſpecified in 

| the Law of Moſes, and not comprehended 

C OO within that aniverſal Law, Which God 

revealed to every man when he endewed 

6 him with reaſon. —— That LA., which, 

[| | to uſe the words of Lord Coke, God, at 

the time of the creation of man; in- 
« fuſed into his heart, for kis preſervation” 
ce and direction; which is ler æterna, the 
«eternal Law, the moral Law, walled alſo 
the Law of Nature. And by this: 
Laus, ſays he, writzen with the finger of 
God in the heart of man, were the 
people of God a long time governed, 
before that Law was written by Moſes, 
Ly > was the firſt writer of Law in the 
« world.“ 
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The meaning of St. Paul. . ap- 
pears more clear from his own words, 
which follow. I had not known ſin,” ſays 
the Apoſtle, but by the Law, which he 


thus illuſtrates: ( For, he adds, .I had. 


not known luſt reccept the Law had ſaid, 
Thau ſnalt net covet;”— that is, without 
the Law of, the Decalogue, I ſhould never 
haye acquired that excellent and refined ſenſe 
of moral duty, which ſhews the various 
modes of coneupiſcence included in that . 
a D. nene 38 A SAIL ie 
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cs. refute. the N prog 5 


gerous, conſtruftion which Hobbes, Deſprer, 


and others, have put on the words of the 


Apoſtle, and to ſupport the comment on 
the foregoing paſſages, we need only refer 
to the words of the ſame Apoſtle in his 
epiſtle 6 to the Romans, Chap. ii Ii. verſes 


12, I3, 14, 18. « For, as many as have 
« ſinned without Law, ſhall alſo periſh 


« n * ad» as e as have 
| 64 d elne ſinned 
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„ the Law. For not the hearers of the 


« Law are juſt before God, but the doers 
of the Law ſhall be juſtified; For when 


„ the Gentiles, whick have dot the Laws 
. do by nature the thin n. 
"6 Law; theſe"havinginot the Law; ate a 
% Law unto” themſelves. : "Which ſhew the 
4 work of the Faw written in theit hearts, 
their conſcience alſo bearing witneſs, 
and their thoughts the mean while 
naccufing, or elle excuſing one an- 


| contained in the 
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Here Nh Aviclane (ahi: Si. Paul makes 


- diſtinction between the Law Divine of 

Mofes, and the Law of Nature: and he 
_ anticipates” the objection of the Gent. 
who might have pleaded the want ef the 
Law of Möſes, in extuſe for their ini- 
quity; for he tells thern, that they have 
by nature à Law written in their hearts, and | 
that their enen ace 0 en 
e vr E fe N 


it 


"Nothing hater can wc F 605008 ine 
che words of St. Paul to prove, that man 
„ — 
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ins State of Nature has no ſenſe or diſ- 
terument of what is Juſt and unjuſt. The 


contrary condduſion is manifeſtly; deduoible 
from the words of the Apaſthe. - From him 


we learn, that reaſon; Which is the nobleſt 


part of the heman abwpoſuion, plainly 


indicates the difference between juſtice and 


injuſtice ; — that: it teaches us, that to do 
| juſtice mies for our laſting advantage; and 

that thaugh” there were no Law in being to 
: pbsiſt inſtances of injuſtice, yet they carry 


with mem their Own. puniſhmeat in their 
— N N ln“ 


l ill be to bo purpoſe: to object the 


E _ of:nations: which have lived by ra- 
2 ne, and practiſed many barbarous cuſtoms 
| Sans, the precepts of Nature. The 


depravity of ſuch as are impelled by paſſion 
ond appetite, will cgunteract and oblite- 
rate the malt. clear and obvious impreſſions 


of Nature; and every day's experience 
| ſhews us, that this depravity impels men to 
neglect the divine precepts; though enforced 
and zutaten by che Jag ſolemn. rever 
ation, as YR Tt Tei; gy6 2 5 
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But if it ſhould: be ſaid, that men can- 
not by the Law of Nature diſtinguiſh right 
from wrong, and juſt. from e 8 
what lights, it“ may be aſked, 
who were- not enlightened. by the r 1 of 
the! divine Lach frame the ſeveral fyſten 
of civil Laws, in which the boundafes s 
between Juſt and unjuſt! are fo accurately 
aſcertained ? What taught the Civil codes 
to ſpeak the language of Juſtice? . From 
whence were hole ' Ar the derived | 
which" compoſe 0 the Twelve 


2 


Tables? | 22 ol) (eta 


RW. 1 Hick 


be very framing of evil WS praves 
an antecedent. faculty in Nature, of diſtin- 


ZOE, 2 


guihing right; from Mogg, jut from 
unjuſt; and it ſeems a: ſtrange piece of 


* 


ſophiſtry to ay, that civil Laws create the 


of — * — 97 — 


diſtinetion, when” thoſe” very Laws. are 


21 
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tinction. * 
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created by the OY. which makes the dif: 
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Some W however, and a among : 
c others: Carneades, contend, that the diver- 


fi of theſe civil Laws is an argument that 
there 
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there i is no fack thing as the Law of Na- 
ture. Men, ſay they, have adapted laws 


to their convenience, and to their different 
manners. Theſe laws they vary as cir- 


cumſtances alter, and therefore there is no 


| Law: of Nature. All men, and other ani- 


mals, are led by nature to purſue their own 


ifitereſt, therefore there is no ſuch thing 


as as juſtice; or if there is, it is a folly to 


practiſe it, ſince we muſt neceſſarily pre- 


Z judice ourſelves * ene the benefit 
of others. 7 


13 — 
* 3 ” 
q 5 7 , — 2 
* 5 ; 8 
e > 


8 what ee amount of the ſe FE ec- 


0 bd They only prove that the am bition 


and Irregular” appetites | of bad men have 


5 framed ſeveral” partial and miquitous y. 
tems of government, HI el muſt be ſup- 


rted b by” * Various unequal and pernicious, 


jaſti airs, * "Nevertheleſs, | though deſign- 
ing rulers and legiſlators, influenced by the 
principles of corrupted reaſon, have endea- 
voured to accommodate, their ſyſtems to 
their own narrow and miſtaken notions, 


yet it does not therefore follow, that there 
18 not a Law of Nature which preſents 
95 more 
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more enlarged view, and ſhews it wo be 
the true intereſt of every individual, to oon 
ſu che good of the whole, by eee 
ny nen N moral virtue 2 5 


There are in fact. 1 9 5 
in a State of Nature, as well as in a civil 
| ſtate; and certain common rules of a 0 F "T#d 
which direct men to the ee of thoſe 

obligations. The only diff 8 
the two. ſtates. is, that che | 
with a civil power to compel wen ohe 
obſervance of thoſe duti hich ſubſiſt 
the former. By the latteß u. 
political capacity, by which abi: pong 
members ate united in one body and by 
their union, are better ſheltered and defended 
againſt the fraud and violence of the crud 
and fapacious. But their political capacity 
does neither enlarge nor abridge the moral 
duties which. they owed o each other 1 77 
their natural capacities. Before they were 
| citizens, they vere men. 11 The 3 relations 917 
between parent and child, brother and ba- fo. 
ther, friend and. friend, Were. anteceden e 
to ae connections. Parental es 3 
neſs, 


* , 
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neſs; filial duty; fraternal love, ſocial amity, 
were affections:co-eval with human nature; 

and the reeiptocal duties reſulting from 
them, were obligatory, before the exiſtence 


of ma particular Law, either divine or hu- 
nz ſitzce they are dictated by that univer- 


| fit Law, which the Great "Creator e re A 


to every rational b 
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Tue prechpw of the 14% of Nute are 
clear to? every common ahderſtanding, A 
where the mind is not previouſly tainted 


with corrupt prejudices. The reciprocal du- 
ties of conſanguinity; the mutual obligati- 
ons of univerſal juſtice and benevolence are 


obvious to "— pt pena and intelli- 
IG" Snoring 


+I | To 


"The" Narr of this 1000 r are 
dibowered: by the light” of reaſon, may, by 
rated in the whole ſpecies. In times ef the - 
darkeſt Ignorance” and the moſt corrupt : 
manners, this-lIight will beam in ſome ons rre 
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Jo render theſe obligations more power- 
ful, it is evidently every man's intereſt to 
be juſt. Even according to Epicurus, who 
argued againſt the Law of Nature, and re- 
ſolved every thing into pleaſure and utility, 
Juſtice is the only ſtandard by which we can 
meaſure ſelf- intereſt. Ciceros Offices prove 
at large, that nothing is uſeful but what is 
juſt. The man, ſays he, who reaſons, that 
&« this is juſt, but that is expedient,” errone- 
. ouſly dares to ſeparate what Nature has ce- 
mented ; which is the ſource of * 3 
a er 1 ee 


e are told 2 3 1 
ä uſed to denounce execrations on thoſe whoſe 
opinion firſt divided what Nature bad 1 
b 1 en f. 1 1 N 


ö Nothing 4 more certain 1 Foks in- 
me carries with it its own. 3 


„ Sic enim 3 aber Nie boneftn, 
verum hoc expedit, res a natura copulatas audebit erro- 
re divellere: qui fons eſt fraudium, bg ee wa - 
lerum omnium. Cic. de Off. ES ER 

+ Socratem folitum exſecrari eos, qui primum hac 
natura cohzrentia, opinione diſtraxiſſent. Idem ibid. 


not 
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not -orily- in the perturbation; of mind ari- 
ſing from paſt reflection, but in the dread 


of future apprehenſions. The unjuſt, in 


a State of Nature, muſt be ſenſible, that the 


.greateſt- ſubtlety of mind and ſtrength of 


body will not long ſecure them againſt the 


"Vengeance | of the injured. From wt 


enjoy: peace within, and ſecurity. from with- 


out, Which Nature prompts every man to 


deſire; it is our intereſt not to offend or injure 
n St 3s 4 #4. 2 * N ; IONS 5 271 


* 
'# 


TY is no argument, as * rg aid, 
galt : „ that many 
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is difficult, if not impoſſible, to bring the 
example of any nation, of which the og 
-bitants. have exiſted, ſimul ac ſemel, in 

Ia zi of. Nature. „All, have had ſome in 
Laws or cuſtoms by which they have regu- 
ted cheir 


W 


When a ſtate is corrupted; by the Laws, 
” miſchief, as  Monteſquieu obſerves, is 
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107 naturally reſults, that -to | 


— — 4 0 have lived- without any 
ſenſe of the. Obligations it enjoins. For it 


T fi imple and ſavage polity. : and 
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almoſt incurable ; becauſe the ol m1 in the 
n Hal. Mo 


1724 a 
il 17 


When by the power, influent, or im- 
poſition of ſome leading members, erro- 
neous and Iniquitous | inſtitutions are once 
eſtabliſhed, and it is made the immediate 
and apparent intereſt of ſubordinate tyrants 
to ſupport ſuch a corrupt ſyſtem, error and 
imiquity become ſacred. The prejudice' of 
education fetters the multitude to that 
degree, as to render them tenacious of 
habits and cuſtoms to which their own 
natural rights are ſacrificed ; and the few 
who have diſcernment ſufficient to diſcover 
the- folly, iniquity, and oppreſſion of ſuch; 
a ſyſtem, dare not even whiſper their dif- 
_ Eoveties: The dread of power awes them 
from the free exerciſe” of 'theit © reaſon: 
They are obliged to bend their underſtand- 
ing beneath the 'yoke' of ſlavery, and live 
the unwilling victims of a ſavage or abſurd 
polity ; unleſs ſorne extracrdqnary ciroum- 
ſtances concur to makes a reformation FAc- | 
ROOT.” e ATR, ick 


g Theſe 
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Theſe: principles will account for the 
long continuance of Eaſern deſpotiſm, 
and for the many abſurd and execrable ſyſ- 
tems of religion which have been invented 

in aid of tyranny, and in derogation of the 
natural rights of mankind. Such ſyſtems, 
which have been founded on uſurpation or 
impoſition, are foſtered by ignorance, and 
ſupported by power. The principles of fear 

and of {laviſh ſubjection are early inculcated, 

and the people are induſtriouſſy deprived of 

every advantage, which, by enlarging their 

ideas, might diſpel the darkneſs in which 
they are enveloped, and admit the rays of 7: 
reaſon; which is nne 2 ns to = 
= _ ae, e 7, | = 
TH. 1 $1 3: 4 8 vl 

There i ig inclecd; no kind ef . for #1 

arguing againſt the eſſence and obligations i 
of the Law of Nature, from inſtances of i 
de as eee or abuſe of it fn dl. 

viduals; or even nations. As well might {I 

we argue againſt the being and excel- 

lence of. civil Laws, from the frequent . ol 

abuſe and violations! of them. Nay, we — 
wist ven deny the truth and perfection ot 
r of 
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of the Divine Law, from the many examples 
of the impious infractions and abuſes of 1 its 
W RIO Ly, a Sr T9 Brig 


Ii is evident that the et pious ad! alu 
tary inſtitutions may be perverted by abuſe, 
and turned to the prejudice of thoſe whom 
they were intended to benefit. What blood 
has been ſhed in the cauſe of religion, occa 
ſioned by diſputes, ariſing from the dif- 
ferent interpretations of God's holy word! 
No wonder, then, if the Law of Nature, 
which ſubſiſted before the Divine Law. 
was promulgated, was ſubject to abuſe; 
and no wonder, if in thoſe parts of the 
world, where the truth of the Divine Law 
has not extended its ſacred influence, men 
ſtill live under the dominion of e d | 


| III 


Not only thi writers en be but 
many others, have unaccountabl y argued a- 
gainſt the exiſtence of the Law: of Nature. 

Puffendorf, Selden, and others, who may in 
this point be deemed followers of Epicurus 
and WR" * l againſt it; 
| | | but 
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but he amount of all their objections (not to 
multiply quotations) may be comprized in 
the words of Puſfendorf, who ſays, that 
no actions are in themſelves obligatory or 


unlawful, until they are made ſo by ſome 
Iv. 
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The opinion of St. Auguſtine, however, 
is very different; and we ſhould conclude 
with him, © That actions are not unlaw- 
„ ful becauſe they are forbidden, but that 
they are forbidden becauſe they a are un- 
« lawful.” “ & 
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7 Law does not, as Puffendorf and the reſt 
ſuppoſe, © create the Rule of Right,” but 
is itſelf framed by that Rule; unleſs by 
Law they. here intended that general Law 
which includes the Law of Nature; but as 
they appear to ſpeak of poſitive Laws only, 
we may. venture to pronounce the propo- 
ſition ill- founded. No politive Law can | 
be the Rule of Right to Man, as ſuch. 1 0 
Tee Laus rule the Citizen, the Laws. of I 
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of the Divine Law, from the many examples 
of the impious infractions and abuſes of its 


ek is evident that the mY pious 400 ſalu- 
tary inſtitutions may be perverted by abuſe, 
and turned to the prejudice 'of thoſe whom 
they were intended to benefit. What blood 


has been ſhed in the cauſe of religion, oeca 


ſioned by diſputes, arifing from the dif- 


ferent interpretations of ,God's holy word ! 


No wonder, then, if the Law of Nature, 


which ſubſiſted before the Divine Law. 


was promulgated, was ſubject to abuſe ; 
and no wonder, if in thoſe parts of the 


world, where the truth of the Divine Law 


has not extended its ſacred influence, men 


ſtill live under the dominion 0 pre 050 * 
5 e 


Not only the writers bond; but 
many others, have-unaccountably argued a- 
gainſt the exiſtence of the Law: of Nature. 
Puffendorf, Selden, and others, who may in 
this point be deemed” followers of Epicurus 
14 „ have eaten againſt it; 
| but 
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but the amount of all their objections (not to 
multiply quotations) may be comprized in 
the words of Puſſendorf; who ſays, that 
no actions are in themſelves obligatory or 
unlawful, until they are made ſo by ſome 
Law“. - 


The opinion of St. Auguſtine, however, 
is very different; and we ſhould conclude 
with him, © That actions are not unlaw- 
&« ful becauſe they are forbidden, but that 


« they are forbidden becauſe they a are un- 
cc lawful.” . 
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| 2 does not, as ; Paſſendorf and the reſt 
ſuppoſe, “ create the Rule of Right,” but 4 
is elf framed by that Rule; unleſs by i 
Law they here intended that general Law 1 
which includes the Law of Nature; but ass 1 
they appear to ſpeak of poſitive Laws only, 1 
we may. venture to pronounce the propo- 1 
ſition ill- founded. No poſitive Law can 14 | 
be the Rule of Right to Man, as ſuch. i 
Poſitive Laws rule the Citizen, the Laws of Fit 
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| Nature govern the Man. As poſitive Laws 
are various in different ages and countries, 
conſequently there muſt be Rules of Right 
contrary to each other, which it is abſurd 
to ſuppoſe; for there can be but one Rule 
of Right, nec erit alia lex. Rome, ſays 
Cicero, alia Athenis: Alia nunc, alia poſt- 
Bac fed & omnes gentes, & omni tempore, 
una er E u * eee con- 
Nds haves are no more ne Fort- 
cular applications of the Rule of Right; or 

Law of Nature. If there was no other 
Rule of Right than what was created by 
civil Laws, there would be no ſuch ching 
as imtnorality; add if 2 delinquent could 
evade puniſhment in this world, he would, 
upon this prince] mm ave OR to W in 
the nerrr. 8s 20609717; 10 
Beſides, poſitive Laws cannot create the 
Rule of Right, ſince that Rule enjoins 
many virtues which cannot be comprized 
within the narrow code of human Laws; 
and which exiſted before the promulgation 


of 
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of any Law, except the Law of Nature. Hu- 
man or poſitive Laws, reſtrain us From do- 
ing injury to others,” but they cannot, in ma- 
ny inſtances, compel us 10 do benefits to others. 
They cannot enforce the duties of gratitude, 
benevojence, and compaſſion ; which may 

be violated fo ſecretly as to elude the ba- 

man cognizance. = 


Some modern philoſophers have argued 
againſt the Law of Nature, upon a prin- 
ciple ſomewhat more enlarged than that of 
the followers. of Epicurus and Carneades- 
Among others, Helvetius, and that moſt a- 
cute and ingenious ſeptic Mr. Hume, have 
made public utility the rule of right, and 
the motive to every ſpecies of virtue. But 
do they not miſtake an effect for a cauſe? 
Is not public utility rather a conſequence 4 
of virtuous actions, than the motive which 1 | 
determines _— in general? 4 
That ohiloſophers 3s hos direct their 
conduct with a view to public good, is ad- 
mitted: but nevertheleſs it is certain, that 2 
even they muſt have practiſed many moral f | 
& F 4 8 1 
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and ſocial virtues before they had an idea of 
that end. And it is equally certain, that 
many purſue the dictates of Nature, who 
have not a capacity to entertain ſuch en- 
larged notions as thoſe of public good.— - 
What is the primary principle of the S7opyi 5 
What impels parents and relations to be 
fond of their children and kindred, and 
to prefer them to others more worthy of 
general affection? What impels children to 
acts of friendſhip, benevolence, and tender- 
neſs, before their reaſon is ripe enough to 
have an idea of public utility! There is 
certainly a kind of natural impulſe, + 5 
which ſome diſpoftions are determined to 
the practice of virtue, without any! reaſoh- 
8 ing 3 priori: and however ſome affect to 
deſpiſe this virtue, and to call it in derifion 
Conſtitutional, it is "nevertheleſs uſeful and 
amiable. 


This Sn or whatever it 85 . 
is to the mind what appetite is to the body. 
For though, when we conſider the nature 
of the human frame, we may draw moſt 
powerful arguments from reaſon, to prove 


that 
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that Miners 1s neceſſary for the preſervation . 
of our exiſtence; yet the wiſdom of Provi- - 
dence has not left us to the direction of rea- 
ſon alone in theſe circumſtances, but has or- 
dained ſtated returns of appetite, which 
prompt us to ſeek the requiſite nouriſhment . 
for the ſupport of Nature. | 


In like manner, though we m may, by the ; 
13 of reaſon, diſcover the obli igation to 
moral duties, yet God has not thought pro- 
per to leave us altogether to ſuch guidance, 
but has implanted. in us a ſenſe of theſe 1 
primitive principles, theſe Kotyet "Epyotay 3 OT 
by which we are impelled, without reaſon- 4 
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ing, to the diſcharge of thoſe duties; and i 1 
when we break them, conſcience never fails bl 
to reproach us with the violation, —_—— \ f 
torment us with remorſe. | 5; es. A 


0 — * C7 © - 


The exerciſe of the faculty of reaſon, =_ 
however, is not without its uſe: for there 
are many diſpoſitions. naturally well in- 
clined, but when they arrive ta that ſtate 
of maturity in which che paſſions grow 
ſtrong, and the objects of deſire multiply, | 
my appetite gradually corrupts, and often 


effaces | 
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effaces thoſe primitive principles, unleſs the 

reaſoning faculty comes in aid to their ſup- 
port. But however it may humble us in 
our opinion of our own importance, we 
muſt not impute too much to reaſoning 3 
my_ which 1 is. as ge as to en 


* — 


s a; 4 * 


That we are not & whilly Sbeerned ei ither 
by ſentiment or reaſon, is admitted by Mr. 
Hume therefore, if virtue, as he confeſſes, 
ariſes partly from ſentiment, that is, from 
feeling, how can public utility, which is a 
matter of pure en be as a 
ee motive: © | 


— 


19.7, 

It is certain . this 1 primary, caſts of 
5 actions are often inſcrutable : all 
that we know is, that whatever they are, 
they are to be referred to the Author of 
our being; but by what ſprings he moves 
this microcoſm, we can no more ſay, than 
we can tell Why he has been pleaſed to 
form animals. of the fame ſpecies with ſuch 
various diſpoſitions.— In ſome, Sentiment 


ſeems to be the firſt motive; in cher rea- 


ſon: 
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fon: nay, theſe oppoſite principles appear 
to actuate the ſame perſons alternately at 
different times; ſo that nothing general can 
be concluded with reſpect to firſt cauſes. 
But the inquiſitive ſpirit of man delights in 
metaphyſical ſubtleties, and rather than 
confeſs himſelf to be bewildered in ſpecu- 
lation, he chooſes to ge: ters i in per- 
er „ 

unn wh has been aid it may be 15. 
el that man has from nature a ſenſe f 
Fb duties, and that Civil Laws were 
only made to carry thoſe duties into execu- 
tion, and to reſtrain thoſe appetites which 
oppoſe their exertion. Civil Laws there- 
fore cannot alter or abrogate the Laws of 
Nature: neither prince, Parkament, or . 
Pl have | power over ER” $3072 Ov 


T7 £1 Be Y 7 HS 5 IP — A 


* Eft FENTEINS lex; rec male's naturæ congru- 
ens, diffuſa in omnes, conſtans, ſempiterna, quz vocat 
ad officium jubendo, vetando, & à fraude deterreat. 
Huic legi neque abrogari fas eſt, nec derogari ex hac 
alquid licet,” neque tota abrogari poteſt. Neque vero 
aut per ſenatum aut per populum hac lege poſſumus. | 
Nec eſt quærendus eder, aut interprey eu us als. 
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 Grotins, in his  Prolegomena, ſpeaks” ſo 
highly of the Law of Nature, that, after e- 
numerating the various duties it inculcates, 
he adds, That they- would be obligatory, 
although we ſhould grant (yhich, he ' ſays, 
cannot be admitted without the higheſt i im- 
piety) that there is no Supreme Being, or 


that he does not n over | human 
affairs * | 


In this principle, however, Grotius is 
oppoſed. by Puffendorf,, who calls it. an im- 
pious and abſurd hypotheſis. It is indeed 
abſurd to ſuppoſe, that the Laws of Nature 
would be obliga tory, were there no Su- 
preme Being; ſince, on that ſuppoſition, 


there could be no ſuch thing as Nate, of | 
which God is the Author. | 


EY 


But in prompting D to refute this Arrange 
hypotheſis. by argument, Fuffendorf has 
himſelf fallen into an insccumey. He 


+ Hazc quidem, quæ jam ain, . FAA 
baberent, etiamſi daremus, quod. fine ſummo ſcelere 
dari nequit, non eſſe Den aut non curari ab eo ne- 
gotia bumana. S6ͤꝙ7cot. de Jur, Bell. & Pac. 


argues, 
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argues, that * theſe dictates of reaſon can 
jn no ſenſe have the force of a Law; as 
„ Law neceſſarily aſe the: N of a | 
10 ſuperior. e „F; of tire 11 
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: Now; in * every: cee of a 
muſt be a Law; fince reaſon is the gift of 
the Supreme Being, and appears in a greater 
or leſs degree, according to the different 
powers of application, and opportunities of 
improvement, which one man enjoys above 9 
another. = . FFV 1 
2 Whether: our anden is of the eſſence and 1 
nature with chat of the Divinity, or of a diſ- ö [ 
tinct nature, is a metaphyſical ſubtlety, which 8 F 

it is quite needleſs to inquire into. It is 1 
f — Thuner its nature be, that it 1 


< 1 
— . "pain, x A 


ee 


wot far int Nite regions of T kiph Es, we 


return auen vith hating, but ours and 7 
abſurdities.” A TE ee RE 


8 „ 


Ge 4 — — V 


| * ” tamen rationis difidta t. tunc ulld modo poſiat 5 | 
habere vim legis, que neceſſario ſuperiorem ponit.. . 111 
14 8 Puff. de Jure Nat. & Gent. 1 


64 CONSIDERATIONS 6 
Every rational creature muſt nevertheleſs 
be fully ſenſible, that his reaſon'is the gift 
of - ſome ſuperior Being; and this reaſon, 
which is the medium through which he per- 
ceives his duty, muſt make him ſenſible of 
the power of that Superior, and tell him that 
a penalty is annexed to the breach of that 
duty: for a rational being, conſcious of moral 
obligation, cannot but ſuppoſe that the; giver 
is greater than the gifted, and that the vio- 
lation of ſuch moral obligation wil not de 
j attended with impunit̃ĩx. 

That moral ſenſation which we call con- 
ſcience, and which, according to the learned 
Selden, is nothing but the obligation of Na- 
ture, would oblige him to the diſcharge of 
his duty, and deter him from the breach 
of it by the dread of the MWD pos: ; 

bans 7 175 20 EP. neat | 
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ex obligatione, quam ita vocabant, naturali L 
que ea fuerit, ſeu, ut Chriſtiani dicimus, ex nexu con- 
ſcientiæ, ſeu conſcientis foro, ei qui violarat, proprio 


eſſet ehen. a 918 Net. n, 55 


The power of this principle is proved by 
the remorſe which attends the violation of 


moral duties; and it is only by a long habi- 


tude of evil that men overeome f wy com- | 


r 
punctions. * 49 11 | 1 IG . iT: 2 7 . 


* 


The ditates of Nutdie chil: being 
obligatory, and every obligation neceſſarily : 


preſuppoſing the exiſtence of ſome ſupe- 
For, who has power to puniſh our tranſ- 


greſhons, wre may, from theſe principles, . 
perhaps be led to « definition of: 8 en of | 


lain „ Di f\= 
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Se Gegen it to be the ate * 
right reaſon, pointing out the moral turpi- | 


tude or moral neceſſity of any action, from 


its agreement vr diſagreement with the na- 
| rure: of a rational! being, and conſequently 0 
ſhewing ſuch action to be either enjoined | 


or 1 be by. Cod. che Author of Na- 
ORs: Bacre 25 
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Hobbes ſays, there can be no other law 
than reaſon; and the fame definition in ef 


fect is given by Plato, Cicero, and other 
ancients; and likewiſe by the author of Doc- - 


tor and Student, Finch, and others more 


modern. 


Puſfendorf makes ſeveral objections to theſe 
definitions. To that of Grotius, he objects, 


That it ſtill remains obſcure what thoſe 


actions are which are in themſelves unlaye. 


ful, and by what tokens they may be diſ- 
5 tingui iſhed from others. — And again, That 


no actions are in themſelves obligatory or 


unlawful, until "Es are mate ſo then la 


— "4 


A : _— 


To. that of Hobbes, wo og 
reaſon, P — ly. . 18 . —_ Law 


+ * 1 7 EY | 
* 414 121 18. v.19 „ 


nem, aut or Teo morglem, a0 Work equenter ab 


14 


Auctore Naturæ Deo, talem actum aut vetari aut 


Præcipi. Grot. de Jur. Bell. & Pac. 


* Tn obſcuro manet, quinam ſunt ill actus in ſe ü 
= & quo judicio ab aliis actibus liquide internoſcan- 
Nullos actus ob ſe eſſe debitos aut illiciios ants- 
quam per legern tales fant. Puff: de Jur. Nat. & Gent. 
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of Nature, but the medium by which, if 
rightly | mack that. * N be diſco- 
vere 


According to the definition which Pf. 
fendorf has given, the Law of Nature is 
that which is ſo agreeable to the rational and 
ſocial nature 'of man, that without it man- 
kind cannot ſubſiſt | in honeſt and e 
n 125 | 


This definition, 8 ſoeme rather to 
deſeribe the effect, than to explain the eſ- 
ſence of the law in queſtion. Ne vertheleſs 
it may he of uſe in —— the EY 
* that law. ee 


i 


iu hh . to e this law; we 7} 
ought. undoubtedly to recur to the nature 


* Neque enim ratio proprie loquendo eſt ipſa lex 
Nature, 28 e! rite uſurpato la cognoſcatur, - | 
2 Puff. de Jur. Nat. & Gent. 14 

| ' 


+ ln eſt quz cum mpeg * ſimili natura homi- Cu» Ab 

* ita congruit, ut humano genere honeſta & pacifica | 7 | 
ſocietas citra eandem conſtare nequeat. 8 1 
Puff. de Jur. Nat. & Gent. | 9 
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of mankind; Man, by nature, has an ap- 
utude and diſpoſition to fociety and reaſon 
inſtructs him, that thoſe actions are lawful 
and obligatory, which are conducive to that 
end; and thoſeunlawful, — 
vary tendency. 


"8, 


Reaſon likewiſe fa lim, e a CON» 
duét oppaſite to the ſocial end of his being 
muſt be repugnant to the will or command 


of that Superior, from whom he derives 


bis exiſtenee; and that certain puniſhment 
muſt attend every fuch tranſgreſſion. —— 


Therefore it may be ſaid, that the Law of 


Nature is that. faculty, which: diftates thoſe 
moral duties which every intelligent being 


is obliged to obſerve, under the unknown 


penalty of tranſgraſing the: will; of that: Su- 


Periar, from wham be: dexives ſarhi bis: rae 


tonal e 


The merding of we? Law of Nature 104 
the obligation it enjoins, being aſcertained, 


we ſhall with greater eaſe purſue our in- 
quiry, and examine Aha? are the Rights of 


Nature. 
JE H A P. 
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CHAP. vn. 
Ku the Ry ighes of Nature. 


EF 0 R E we attempt to explain the 


Rights of Nature, it will be proper 
to aſcertain what is meant by the word 


"Gre defines it to be « « a moral quality 


« belonging to a perſon, intitling him juſtly 
« to do, or to have ſomething *. hs 


But the definition of Rasper Siem to 


be more full and preciſe. He ſays, © It is 
moſt frequently taken for that moral qua- 
4 lity by which we exerciſe lawful dominion 


ee over perſons, or lawfully retain ſubjects of 
property, or by virtue of which e , 


8 is due to us f. | 


* Qualitas malls perſona competens ad aud 
juſte habendum vel agendum, Grot. de Jur. Bell, & Pac. 


+ F ee Toe eſt ut accipiatur pro qualitate ill 


morale, qua recte vel perſonis imperamus, vel res tene- 
. aut cujus vi aliquid nobis debetur. 


Puff. de Jur. Nat. & Gent. 
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In another place, Puffendorf defines Right 
to be © the liberty which every one has .of 
„ uſing his natural faculties agreeable to 
— reaſon *, * 

Rights MD may be aka, ei- 
ther as they reſpect a man's r or his 


en 


And From the . definite it 
may be concluded, that with reſpect to a 


man's perſon, it is by nature free, ſo long as 
he makes a rational uſe of his faculties. So 

| long therefore no one ought to reſtrain his li- 
| berty, or do him any bodily harm; much 
| = LOS beſs ought Fo one to wart his life. 
[ «Diving dives it follows, hoy he may 1 
| 9 5 fully defend his perſon againſt any violence 
| or: injury; and if he cannot otherwiſe Pro- 
þ tet himſelf, he may ſlay the aggreſſor - 
| for reaſon directs every man to exert his 
= e natural faculties, in order to repel force by 
= = force. | This 97 775 is | amply exemplified 


* Libertas 9 quam Site habet facultatibus natural 
: bus utendi ſecundum rectam rationem. 


and 
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and moſt l deſeribed by od in 
his oration for — * 


* 
: 


A man too has not 5017 a right to repel 


preſent acts of violence, but to prevent ſuch, 
acts, and to take ſecurity againſt future at- 
tempts to his prejudice : for no man who 
has juſt cauſe to ſuſpect that an injury is 


meditated againft him, is obliged to wait 


and poſtpone the means of defence til the 
Pe approaches.” | 


1 


When, however, he 1 onided $ for his 
preſent ſafety, and obtained reaſonable ſe- 


curity againſt future injuries, the Law of 


Nature, as Hobbes very juſtly obſerves, com. 


mands him to pardon. That law directs 
men to be merciful, and ordains that no re- 


venge be taken on conſideration ſolely of the 
offence paſt; that is to ſay, the Law of Na- 
ture enjoins, that after reparation obtained, 

all revenge ought to tend towards the amend- 
ment of the perſon offending, or of others by 


the example of his fate: for revenge, when 


it only conſiders the offence paſt, is nothing 


but triumph and vain glory, and is decke 
to no end. 
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With reſpect to property in a ſtate of na- 
ture, while all ſubjects lie open and in com- 
mon, a right accrues to the firſt occupant. 
The uſe of this univerſal right, ſays Grorius, 
fu pplied the place of property; and whatever 
any one had taken poſſeſſion of, another 
could not take from him wi ithout —_—_ him 
1 e Pp. 

This Right of Nature is well illuſtrated 

by Cicero, de Finibus. © As in a theatre,” 
ſays he, which is, in common, the place 
« which every man occupies, may be ſaid 
e to belong to him; ſo, if we ſuppoſe a 
“ city, or the world, to lie in common, yet 
% that does not invalidate the right which 
every man has to his acquiſitions F.“ 


Talis uſus univerſalis erat tum vice proprietatis, 
nam quod quiſque fic arripuerat, id ei arripere alter niſi 
per Injuriem non poterat. 

Grot. de hr * ac Pac. 


4 Quemadmodum theatrum cum commune kt, recte 
tamen dici poteſt ejus eum locum, quem quiſque occu- 
parit: fic in urbe mundove communi non adverſatur j Jus 
quo minus ſuum * cu * eſt. 


Again, 
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Again, Cicero, in his firſt book of his 


Offices, ſays, In a State of Nature there 
is no private property, but it becomes 


e ſuch by ancient occupancy of ſubjects 


„ which were once in common, or by 


«conqueſt, by operation of Law, by co- 
46 venant, n or lot “.“ 5 


e therefore, in a State of Na- 
ture, being the only means by which ſub- 
jects of property, which lie open, can be ac- 


quired and made private; and ſuch occu- 


next claimant muſt likewiſe commence by 
occupancy only. 


i To ſtate this queſtion in a clearer light, 
it may be enquired, whether, in a State of 
Nature, property is derivative, or in 
other words, whether children have a 


* Sunt autem privata nulla natura, ſed aut veteri 
oceupatione, aut qui quondam in vacua venerunt, aut 
victoria, aut t lege, e conditions, forte. p 


G 4 right 


— aac ——E—ü—U—0—— LEP . 
— —-— — 


paney being an act of the body, not of the 
mind, it may be proper to conſider, whether 
upon the vacancy of the ſubject, or the 
death of the firſt occupant, the right of the 
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death of the parent, where the father makes 


no declaration of his mind, that any ſhowd 


not ſucceed to his bee 


18 is admitted by thoſe who argue againſt 
derivative rights, that a father, apprehend- 
ing his end, may, in a State of Nature, 


. make a conditional gift, or what the civilians 


call a donatio mortis . "ER 


nin this inquiry may at firſt ner | 
appear foreign to the ſubject of Criminal 


| Laws, yet it will be proper to examine it 
with particular attention, as the reaſoning in 
the enſuing ſheets, with reſpect to forfeitures 


in Criminal Caſes, will depend altogether on 


the determination of this queſtion. 


SECT. 


{ a 4 7 | ot 8 Da 5 
. 


#: 


Of the Arn dative R ghts FC, Chil- 


dren, 


0 ME, wal judgment Gelerbes to be 


highly reſpected, have argued, that, 
in a State of Nature, on the death. of the 
firſt occupant, the ſubject reverts to the 


common ſtock, and conſequently lies open 


to the claim of the next occupant. ED 


But this argument N to conſider 


Man in a State of Nature, as a creature 


governed altogether by appetite, without 
any rational ſenſe of right and wrong. 
But conſidering Man as a compound of 
reaſon, as well as of paſſion, the very na- 
ture of his compoſition will afford an- 
anſwer to the argument; for men, even 
in a State of Nature, will, by the light 
of reaſon, perceive and acknowledge the 


rights which children derive from their 


parents, 
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76 CONSIDERATIONS on 


parents, though the ſanction of civil Laws 
is neceſſary to protect thoſe rights, and 
tranſmit them in a courſe of peaceable ſuc- 
colin. ag 


It has been afgned, however, that, in a 


State of Nature, the end of property is 


ſubſiſtence; that we cannot aſſume more 
than we can uſe, nor hold it longer than 


we live, and are capable of uſing it.. 


That no alteration ariſes from circum- 
ſtances of improvement, but that it is 


enough that the thing improved becomes 


more advantageous to Wa 


To this it may be objected, that ſuch an 


abſolute State of Nature js here preſumed, 
as in truth never exiſted. Men 1 70 here 


conſidered in ſuch a deplorable ſtate, as 


the Poet figures them when he deſcribes 


them fighting frapuer glandem & cubi- 
lia. 


But even admitting ſuch a ſtate, yet 


when we ſay, & that the end of property is 
OP. fubſiſt- 


cRIMINAL LAW. 5) 


66 ſubſiſtence - that we cannot therein al- 


e fume more than we can uſe,” do not we 
argue inconcluſively ? For where ſhall we 


draw the line and determine the quantum 


of this ſubſiſtence? What will be a copious 
ſuſtenance for one man, will be a ſcanty 
proviſion for anotherzilvho perhaps requires 
and can uſe a double portion. 


To take up Cicero's illuſtration, as in a 


theatre which lies in common, though one 


man of extraordinary bulk may require as 
much room as two, yet he has as good a 
right to the place he occupies, as another 
who covers but half that ſpace. So, in 
ſuch a State of Nature, wherein all things 
are common, a man who can uſe a double 
portion of ſubſiſtence, has as good a right 


to his ſhare, as another who can uſe but, 


half the n has to his moiety. 
Every man's natural rights are as exten- 
five as his wants. Therefore, the end of 


property, when confined to mere ſubſiſt- 


ter mine 


ence, can have no rule; for no one can de- 
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determine how much another can uſe; and 
if every man is allowed to judge for himſelf, 
he may aſſume whatever he plea ny; USED: 
pretence of e „ Bee th 
ut in nh ties very terms of 90 bote 
going propoſitions admit, while they ſeem 
to deny, that there is a degree of property 
in a State of Nature, beyond What; is Wee 
ſary for ſubſiſtence. 
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By ſubſiſtence. is ER to be | mats, 
that proviſion which is abſolutely. requi-: 
ſite for the ſupport of life; without re- 


ſpect to conveniences which render it agree 
able. 


When it is ſaid, therefore, that we 
“ cannot aſſume more than we can uſe, 
< nor hold it longer than we live, and that! 
it is enough that the thing improved be- 
comes more advantageous to ourſelves,” 
it may be aſked, what do the relative pro- 
noun, it, and the words thing improved, re- 
fer to? Certainly to ſome other ſubjects of 


CC 


cc 


property 
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property than what are requiſite for -a bare 
ſubſiſtence; for a thing improved, is ſome- 
thing more than a ſuhject abſolutely neceſ- 
fary for ſubſiſtence; ſince the word improve- 


ment implies, that it was ſufficient. for that 
purpoſe before, but that, by ſuch improve- 


ment, it is made ſtill more advantageous to 

us. .. Conſequently, as. it is not contended, 

but that the improver himſelf may retain 

the thing improved, it muſt be confeſſed, 

that the end of MIS is more than ſub- 
ee 


— 0. 


— 


a mn fact, however, there ſeems to be no 
foundation for contraverting, that every 


man, even in an abſolute or hypothetical 


State of Nature, has a right to retain as ma- 
ny vacant ſubjects as he can acquire. Ero- 


ius ſays, that every man might ſeize as 
much as he could to his own uſe T. And 


95 he adds, as before cited, that what he had 


ſo taken poſſeſſion of, no one could take 


from him without doing him 89 


F.C 


— 


4 Oude b . ad ſuos white arripere poſſe 
quod vellet. 


Get. de Jur. Bell. & Pac. . 
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8 CONSIDERATIONS 


Man, in a State of Nature, has not only 
a right to retain his acquiſitions, but to 
transfer them; and if he dies in poſſeſſion, 
derivative rights acrue to his children, where 
he makes no declaration to the contrary. 
The modes indeed in which the ſueceſſion 
deſcends, are of poſitive and civil inſtituti- 

on; but the i), anon is a 7 
Nature. 1 | 


— 


It may le bi added, PE in firicineſs 
perhaps, children, as ſuch, can never be 
conſidered as in a State of Nature. What- 
ever they may be with reſpect to others, 
yet in relation to their parents, they are con- 
nected in a ſocial ſtate, ſupported by reci- 
procal duties and obligations. The father 
is the head of the family; he protects them 
by his power, and nouriſnes them by his 
affeRtion; conſequently, in teturn, for thoſe, 
benefits, they: owe to 888 . and 
fabjection.” 58 ©f F e 


When the parent is no longer in being, | 
to diſcharge the' tender offices which Na- 
ture enjoins, reaſon proclaims aloud, that 

DA his 
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that they may thereby be in a capacity of 
providing for themſelves; or in caſe of in- 
fancy, that it n devolve _ cruſt + for 
their benefit. 2805 


It may Was be objected, that the 


children may haue been ſeparated from 


may bei in a capacity of providing ſubſiſt- 


ence for themſelves, and conſequently can 


have no right of N to He's Pn 
PO”. b £97790 'Þ | 


Ss +.& > © 


| This objettion; e will diced: in 


a great meaſure on the force of that propo- 
ſition which confines the end of S e to 


fubliſtence. . EH 7F 


ee W that. nden may 


have abtained 2 ſeparate proviſion, yet it 
has been ſhewn, that every one may retain | 


as many Vacant ſubjefts as he can acquire; 
and that no one can, without doing him in- 
juſtice, .deprive him of his acquiſitions. As 
others therefore are under an obligation not 

; | to 


his children ſhould ſucceed to his proper os; 
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to diſturb his poſſeſſion, which is the foun- 
dation of a right ia him; + when his right 


ceaſes by his death, who has ſo good a title 


of ſucceſſion to his vacant property as his 


child, who is his natural repreſentative? 
If the father has a right, on apprehenſion 
of death, to make a donation in favour of 
the child, certainly when he dies without 


making any. declaration of his will, the pre- 
ſumption of natural affection which all men 


are bound to favour, gives a title in the 
child, preferable to all others; for where 


the father is ſilent, he is ſuppoſed, as Gro- 
tius obſerves, to have intended that which 
ny moſt Now and ee ee | 


This 8 right bas 1 Ae 
ledged in all ages, and in all countries; 


Erotius and Puffendorf have written largely 


to prove: it to be a * n _ 


2 Sf! ; n n * 


yes Lv obligation precede le Fr avant que My con- 
cevoir aucun droit, il faut toujours ſuppoſer quelque - 
obligation fans Pexiſtence de laquelle il n'y auroit r 
de droit. Principes du Droit Naturel. 


2 Ge " voluifſe quod ** atque lo- 
ee eſt. 
if. 
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Paſſendorf cites many authorities, both ſacred 
and profane, to ſhew that both by the dic- 
tates of reaſon, and the conſent of all nati- 
ons, children have a preferable title to the 
en of an * e 


St. P in i: 31 855. to , the 


Corinthians, chap. xii. verſe 14. ſays, 


“ For the children ought not to as up for 
. the Parents. but the. Paren ts for the chil- 
| 60 dren.” 9, 77 5 7 


' No one ſure will» venture to EE bue that 
1 children have not forfeited their claim, 


. by the habitual wickedneſs of their diſpo- ; 


65 4-2 


er aeg to them the ee to — 


property; and, as has been intimated before, 
an obligation from one to another, creates 
a rigbi in : bim,s to whom he een is 


# 


ue 


4 


i at 4 


The ieee ho leaked into ls Fo 
tem of Nature, paid ſuch deference to this 


right, that they did not ſuffer parents to be- 


queath their property to the prejudice of their 
children, 
H eee 
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Platb conſiders the goods of the parent 
not as his on, but his family's; and till 
tke time of: Solon, no dne could diſpoſe: of 
his eſtate by. will, in 1 of his chil- 

dren. Tacitus in his acchunt of the uncient 
Germans ſays, That every one's heirs and 
ſucceffors* were is children; and no. one 
had a right to make a wil 5 DS 


\; „ 4 1 E 
Top: C1 Wit £5 ; 1 ii 
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. Teh de Ent agar c WA I gives tis ter 


- 


| © ons of the father to the child, and doesnot 
© ſuffer him who has legitimate children, to 


make a Will.“ And again, he ſays, It is 
not awful for any one to bequeath or tranſ- 


fer tis property, without the conſent of his 
| children, if he leaves wg tinte ones behind 


him at his death. 3 £0903 05 Ninimlaen 
£497 9159 7 DIR Wig: ; Gi x 2 ; BY 8 7 42 81 1 
This, we ſe, is extrying the rights of 
children to a very great extent; and this 
naturally leads to the conſideration of a 


queſtion which has been much debated 


among the" learned; chat he 5 whether "ny 


2% Heme kale, fa e un et dale 
teſtamentum. 
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right of making a will, is a right of Na- 


ture? And the diſcuſſion of this point will, 
it 1s preſumed, place the natural right 


over property, in a. very full and oonſpicu- 


ous ht. . : | . 2 
light. 4 * 9 FR * . 4 » 3 5 
9 * - 1 . % * 0 : 
* 1 * 1 - 
1 t 


. I * * 0 * 
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It may be proper to 3 that the 


word Will, 1s here uſed in-an enlarged ſenſe, 
as denoting an inſtrument, by which all 
kinds of property, whether real « or r perſo- 

nal, may be RIES. 8 
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SECT. III e 


W. Whey the Right of * a 
Mul, is a ys of Nature? 


ITH wived 1o-this queſtion, Gre- | 
ius is of opinion, that though a 
Wil, like other inſtruments, may operate 
under various forms preſcribed by Civil 
Laws; yet the ſubſtance of it is derived 
from the general dominion over property, 
and conſequently is of Natural Right. I 
can, he obſerves, alienate my property, 
not only abſolutely, but conditionally, not 
only irrevocably, but with power of re- 
vocation; and yet, in the mean time, re- 
rain the poſſeſſion, and the full right of oc- 


cupation ®. 9 


Quamquam enim teſtamentum, ut actus alii, for- 
mam certam accipere poſſit jure civili, ipfa tamen ejus 
fubſtantia cognata eſt dominio, et eo dato, furis natura- 

lis. Poſſum enim rem meam alienare non pure modo, 
ſed & ſub conditione, nec tantum irrevocadiliter, ſed et 
revocabiliter, atque etiam retenta interiore — 


& pleniſſimo fruendi jure. 
Grot. de Jur. Bell ac Pac. 


Puf- 


CRIMINAL LAW. #%y 


Puſſendorf expreſſes his doubt,” whether 
this opinion of Grotius is well founded. As 


thoſe ſubjects of property, ſays he, over 


which dominion is introduced, are of uſe to 
the living, and as human affairs no longer 
concern the dead, therefore it does not ſeem 


neceſſary that ſuch dominion ſhould include 


a faculty of diſpoſing of our property after 
our deaths. But it is ſufficient if every one 
exerciſes dominion over his property while 


he lives, without a power of extending 1 it be- 


yond his life we 


1 FR, 8 to {thaw aur 


thoſe claiming the teſtator's eſtate and 
effects, may refuſe or negle& to execute 


their Will: For which reaſon, he obſerves, 
che Ancients bound their ſurvivors by an 


oath to fulfil their Wills; being conſcious 


F Nam cum res illz, quarum dominium eſt intro- 
ductum vivis hominibus inſerviunt, ad mortuos autem 
res humanæ nihil amplius attineant. Igitur non ita 
neceſſarium videbatur, ut dominium in ſe contineret 


facultatem diſponendi quid circa res alicujus poſt mor- 


tem debet fieri. Sed ſufficere poterat, fi quis ſuæ po- 
teſtati res ſubjectas haberet, quouſque viyeret, nec eam 
ultra vitam extendere poſſit. 


Puff. de Jure Nat. & Gent. 
1 that 
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that no human tie was obligatory. And 
after citing many inſtances of the violation 
of Teſtamentary. Wills, by the ſurvivors of 
the deceaſed, he concludes, that it is vain 
to make diſpoſitions concerning property; 
which the diſpoſer cannot protect, and 
which his ſurvivor, who might, will 
not t. 1 1 115 65 8 4 15 5 5 s 

ee theſe "objection iid by 
Puffendorf, do not, upon examination, ap- 
pear to be well grounded. It ſhould. be re- 
membered, that the queſtion is about a 
Right, not about the means or power of car- 
rying that right into effect. The right may 
ſubſiſt, though the perſon in whom it is in- 
herent, has not the power of exerciſing that 
right, and of directing its incidents and con- 
W agreeable to his intention. 


The propoſition | of Puffendorf, which 
affirms, that it is ſufficient for rh one 


4 Citra hoc vana erat difpoſiti, quod. tueri auger 


non * renee” Wo poterant, nollent. 
TRE: ce Jur. Te. & Gent. 


to 


to exerciſe dominion over his property while 
be 1 is not vel founded, ee vs 


"Fa men 7 ks for 1 this 
moron might indeed be granted. But 
it may be aſked, Why ſhould not the domi- 
nion oyer his property be as extenſ1ye;7 as 
the affections of his mind are enlarged? 
As his affections and wiſhes extend to the 
care of poſterity, why ſhould not his pewer 
over his property be coextenſive for their 


benefit? Such principles are ſurely moſt 


. - » * j - * 5 - Lo * : > 
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Alt is to no purpoſe to argue, that it is 


vain to make diſpoſitions concerning pro- 
perty, . which the diſpoſer cannot protect, 
and which his ſurvivors who. might, will 
not: for his: inability, and their diſincli- 
nation to carry the will into execution, 6nly 
prove, that | in a State of Nature there i is no 


method of compelling men to do what in 


conſcience ought to be done. But this does 
not at all invalidate the opinion of, Grotigs, 
that the right of making” a will is a Right 
of Nature. 


; 
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Beſides, Pufſendorf allows that ſuch dif. 
poſitions are not repugnant to the-Law of 


Nature, but he doubts whether they neceſ- 
farily reſult from the. nature of dominion : 


over FP”: 


But Ref an Doteeug that 
there is nothing which prohibits one from 
transferring his property to another, at the. 
ſame time reſerving a particular right to 
himſelf while he lives +. But he proceeds 
and fays, —The queſtion. is not ſo much 
about ſuch diſpoſitions, as concerning wills 

by which a proprietor diſpoſes of his pro- 
perty, and at ſthe ſame time retains the li- 
berty of altering his will to 'the laſt mo- 
ment, ſo that the right of the heir does not 


Nemo facile adſeruerit juri naturz repugnare, ut 
quis poſſit de ſuis rebus diſponere, eo tempore quo do- 
minus eſt, et effectum conferre in tempus quo futurus 
dominus non fit ; Ita ut hoc ex dominii natura neceſſaria 
aliqua ratione reſultet, haud quidquam adparet. 

| Puff, de Jur. Nat. & Gent. 


| + Nthil prohibet quo minus quis domain rel ſuz\ 
in alium poſſit transferre, recepto tamen ſibi certo in 
eam rem jure quoad in vivis fuerit. Idem. 


commence 
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eommence till after the death of the teſta- 
* 4 881 1 


0 


— — 


Now, it muſt 10 confeſſed. that this dif- 
1 is ſo extremely nice, that it ſeems 
difficult to conceive any reaſonable ground 


for the diſtinction. The foundation of it, 


how ever, ſeems to reſt on the exception 


which Puffendorf makes te the definition 


of a teſtament given by Erotius, which the 


latter conſiders as a ſpecies of. alienation. 


 =Conſidered' as ſuch, it muſt be allowed, 
_ that a transfer to another, with a reſerva - 


tion of a particular right, is more ſtrictly a 


mode of alienation. But if we conſider a 
teſtament as Puffendorf, after the Roman 
lawyers, chooſes to define it, to be nothing 
more than a declaration of our will with 


regard to the ſucceſſion to our eſtate, which 


we may at any time at our pleaſure alter 
and revoke, ſo as to make the right com- 


+ Non tam de hujuſmodi ultimis diſpofitionibus 
Pi eſt, quam de illis teſtamentis, quibus quis ita 
ſuis rebus diſponit, ut libertatem tamen ea mutandi 


ad ultimum ſpiritum retineat, utque hæredi demum 4 


mdrte teſtatoris jus in ipſius bona incipiat naſci. 
Puff. de Jur. Nat. & Gent. 
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mence after our death *; conſidering a teſ- 
tament in this ſenſe, I ſay, there ſeems to 


be no reaſon why a proprietor may not 


make 4 difpoſition' to take effect after his 


death, with power of revocation, as well as 


make a transfer to take effect in his life- 


time, with power of reſervation. Phe dne, 


though not fo ſtrictly a mode of alienationj 


is as natural and neceſſary a conſequence of 


the dominion over property as beet 
for, in a State of Nature, all means are ne- 


ceſſary which han * end nne oy 
. 


Though the teſtamentary right, however, 
be a Right of Nature, yet it has been 4 


queſtion, whether it may be extended fo far 
as to juſtify the diſinheriting of children. 


Moſt writers, however, have agreed that 
children may be diſinherited, and their con- 


[ 


cluſion ſeems to be grounded on reaſon 


* Declargtionem voluntatis noſtræ cite fucceſſores 
in dias noſtra poſt mortem noſtram ; quæ tamen ang | 


mortem pro libitu noftro fit mutabilis & revocabilis 
et ex qua alis demum ab exceſſu noſtro jus tt. 


1 de Jur. Nat. & Gent. 
If 
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If a child diſcards all duty to a parent, 


221 proves enormouſly and habitually aban- 


doned, flagitious, and unnatural, he may 


juſtly be diſinherited. His expectations of 
ſucceeding to his father's property ariſe al- 


together from the reciprocal obligations 


and duties between parent and child; and 


if he breaks aſunder the bonds of nature, 


it is juſt reaſon that he ſhould forfeit the 
benefits reſulting from theſe tender ties. 
Grotius, however, is of opinion, that a diſ- 
inherited child is entitled to aliment, unleſs 
he has deſerved death. Upon which Puf- 
fendorf obſerves, That he can ſcarce con- 


.ceive how a fon can deſerve diſheriſon or 


death, who is in ſuch a period of life as 
to have # clairt of aiment from: his: m_ 
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By | this objection, however, Puffendorf . 


ſeems to confine the word alimenta to ſub- 


ſiſtence due to ſuclr only as art in an infant 
ſtate, which ſurely Gromus conld never in- 
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® 'Erfi vix videatm qua Tatione exhwredationem aut 
mortem mereri queat filius, in tali ætate conſtitutus in 
qua ipſi a parente naturaliter alimenta debeantur. 
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tend, for he uſes the word alihenia as ap- 
plicable to ſomethin 8 wad to- + app _— 
Li.. 


His meaning ſeems to be, that though 
parents may diſinherit their children, yet 
they ought to leave them ſufficient for ſub- 
ſiſtence. And this opinion ſeems to be well 
founded; for, though of ripe years, they 
may,” from various 'contingencies, be inca- 
pable of Providing for n ah be 


Nom no bad bchaviout . can fork 
feit their title to mere ſubſiſtence. They 
did not bring themſelves into the world, 
and they, who were the immediate cauſe of 
their exiſtence, are bound to furniſh the 
means of ſupporting that exiſtence, till by 
the act of God, or of the __ it 1s extin- 
Sued. Wer eee ad.” 
Their 8 8 ae is a fat- 
ficient title to aliment, but they have no de- 
rivative claim to the conveniencies and or- 
naments in life, but in conſequence of their 
merit. The firſt | is due as a right; the lat- 

7 0 ala ter 
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ter are-claimed as rewards: and their me- 


tit is preſumed, where the parent at his 


death makes no declaration to their preju- 


70 recapitulate what has been laid, it is 


ſubmitted, that, upon the whole, it may 
be f fairly inferred, That man in a State of 


Nature, has the liberty : of uſing his natu- 


ral faculties conformable to right reaſon: 
—That \ while he makes ſuch. uſe of them, 
his perſon ought to remain free: That no 


one has a right to reſtrain his li iberty, much 
leſs to do him a an bodily harm, or to at- 


tempt his life: — That in caſe of any injury 


ae 


or Violence meditated or offered againſt 
him, he has a right to prevent the miſchief 


intended, and to uſe force in order to ob- 


tain reaſonable ſecurity: But that never- 
theleſs, When he has provided for his pre- 
ſent ſafety, and ſecured. himſelf againſt fu- 
ture inyuries, he ought. to pardon the of- 


fender; for that he has no right to proſe- 


17D 


cute revenge in conſideration ſolely of the 
offence paſt, but for the purpoſe only of 
the preſent reparation, and of future ſecu- 
rey 


And 
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And with reſpeRt to property, it may bo 
concluded, That man, in a State of Na- 


ture, has a fight to as may vdenht ſitb- 
jects as he can acquire: — That he may 


alien gry transfer his e in, tis 


22. 44 „„ 


Ut 
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where he makes no declaration. of his wil 
N 147 1.1 851 
his children have a derivative right to. his 
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poſſeſſions, from che I of his 
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Since, therefore, the 1006 with re- 
ſpeckt to perſon : and property belong to. man 
in a State of Nature, it follows, that every 
abuſe of thoſe rights, in r rega ard to, our- 


0112 


ſelves, and every deprivation, invaſion,” or 


interruption of them, in regard te 


FEES 


is a crime in the more extenſive ſenſe, or, 
in other words, an of ence againlt 1 the Law 
of Nature, which might. be lawfully pu- 
niſhed. It remains therefore, to ' conſider 
by whom, and how far ſuch” 2 
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might be inflicted. 
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** the-Right of bans Revenge 
Vary its Efferen. 


Pur 2909791 10 9% 
N a State of Natüre, Vlkebees of "I 
the effects terminated , in the offender 

; only, without any 1 iminedis ate conſequences 

wich reſpect to others, were Title regarded; 
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and as the y provoked | no reſentment, they 


were fab ject to no puni ifhivient. At this 
' time the ides of public good, and of the 
mitchiefs” ariſing n from bad example, were 


notions tod refined to take place; and it 


was not till after the eſtablihment of "civil 
2 that ſuch br acquired 


any eee . 
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"' Offences,” TO which immediately 
affected others, did not paſs] ynrevenged in 


a state of Nature. As the learned and} Ju- 
dicious Author of the Hiſtorical Law TraQts 
has obſerved, © No paſſion® is more Keen 


* than that of reſentment, which, neverthe- 
| " leſe, 
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derately revenged. 
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4e Jeſs, when kept within due as is 


* authoriſed 3 e 8 


4 \ 
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But as, in a State of Nature, the RE 


of 5even ge are only limited by the-dilpoſi- 
tion of the perſon injured; conſequently, i in 
ſuch a ſtate, the meaſure of revenge muſt 


be various and uncertain. 1 an 


S 
4 
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"Mie of irritable eng sci natures 
will expreſs greater reſentment on account 


| of ſome ſlight injury, than others "of n more 


gentle and forgiving tempers will ſhew . in 
conſequence of the moſt. grievous. wrong. 


8 Even a look of contempt will. incenſe one 
man, more than the fouleſt 1772 of con- 
d tumely will provoke another. 
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In a Ste 2 Na wherein every one 
is his own avenger, this contrariety in the 


_ diſpoſitions of mankind muſt have been at- 


tended with various inconveniencies.  Grie- 
vous ' oppreſſions muſt have eſcaped with 
impunity, while flight i injuries were immo- 


In 
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In ſuch a ſtate, however, occaſions of 


diſagreement could be but few. Theſe oc- 
caſions have increaſed with the tefinements 
of civil 2 which, by multiplying the 


objects of of. ambition and avarice, have en- 
larged the deſires of mankind, and given a 
larger ſcope for the unnatural affections to 
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a | | * 
We may eretihelcs conclude, that, even 
in a State of Nature, the ſelfiſh principles 


militated againſt the dictates of reaſon. 


As mankind were always endowed with the 


ſame natural faculties, each in various de- 
gree, and as appetite was always an in- 
gredient in their compoſition, the greater 
part, no doubt, would ſeek the gratifica- 
tion of their preſent deſires, without regard 
to the intereſt of chen, or of their own fu- 
ture benefit. 
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Con tention. 


1 F we Kab deep for PR root of thels 
DT unnatural affections, we ſhall probably 
find them coexiſtent with the firſt aſſocia- 
tion, or, to uſe a leſs exceptionable term, 
the firſt intetcourſe among mankind. The 5 
Golden Age makes a beautiful figure in po- 
 etical deſcription ; but we have not the leaſt 
room to ſuppoſe that it ever exiſted but i in 
5 che fine N of che 1 8 brain. 85 5 
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The des 'of property, a ee | 
of an excluſive right, would naturally fol- 
low the poſſeſſion or enjoyment of any ac- 
quiſition : and if, for the ſake of argument, 
we admit. ſuch an abſolute and hypothetical] 
State of Nature, as ſome have imagined, 
yet we ſhall find, that even that could by 
no means be exempt from cauſes of con- 
tention. . 
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by ſuch an imaginary ftate, indeed, the 
defires of mankind muſt, for ſome time, ns 
have been confined merely to their wants, N 
andi their: wants: muſt have been few. The 6 
appetites of hunger, thirſt, and love, with Ee i 
| the convenience of ſhelter from the incle- 
mency of the ſky, made up the ſum. The 
earth afforded various abodes equally com- 
modious; the means of nutrition were open 
every hand, and were every where the . 9 
in ſuffioient abundance. Little dif- j 
5 keene therefore, d ariſes about tabs = 
ae 4 | 1. 1 
wy may be ſaid, That kh we woke 
the ſubjets of property to have been equal 
and in common, yet fancy might have eſta- 
bliſned a preference among them where 
there was really none, and conſequently 
beget contention, But, to grant the ad- 5 | 
vocates for the peace and ſimplicity of ſuch. 
a ſtate all that can be deſired, we : will no. 4 
ot on thy mess. OL. e 
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Mark; AI biing compoſed of 
male and female, and the former being at- 
70 I 2 tracted. 
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tracted by a natural and irreſiſtible propen- 
ſity to ſolicit the ſociety. of the latter, felf⸗ 
love would prompt him to deſire an exclu- 
ſive right to the object of his affections. 
| | Others, excited by the ſame feelings, would 
endeavour to obtain their wiſhes, and 
would, for that : purpoſe, rival hs e 
f 


Hence ariſes. a ſource of diſcord inherent 
in our very frame: for admitting that there 
were originally an equal number of males 
and females, yet all could not be equally 
deſirable, and the contention would be for 
the moſt lovely: and this rivalſhip and jea- 
louſy were ren) the firſt” fiſh. Le 
tions. eel 

* It is un that, under ſome civil inſtitu- 
tions, ſuch as, for inſtance, thoſe of Lace- 
dæmin, this kind of jealouſy ſeems to have 
been utterly extinguiſhed, by making it ho- 
nourable for men to conſign the partners of 
their affections to ſtrange embraces, and. 
prohibiting them from ſuch a practice, by 


* of puniſhment for miſdemeanors. 8 16 
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But chis does not prove, dat, in a State 


of Nature, men would not be prone to ſuch 


rivalſhip on one hand, and ſenſations of 
_ jealouſy on the other: for it is well known, 


that the force of civil regulations will not 


only counteract, but will, in many reſpects, 
entirely pervert the natural affections. Witt 
neſs the many ſavage and unnatural cuſ- 
toms which have prevailed, and ſtill prevail, 


among the Indians, and other barbarous | 


nations, and which have been even ehe 
r by rags aws. 7 Yo was 425 in $0 M67 x71 
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fants; and even creatures, who are wholly 


guided by inſtincx, ſhew: marks of fond at- 


tachment to particular objects, and W 
A ae of Jealoaly. F n 3115 
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Theſe elfi affe&tions are of: a nature 15 5 


deſtructive to the peace and order of ſociety, 
that wWe find all ſtates; which can boaſt of 


44 refinement in their eivil inſtitutions, 
— PP 1 3 have 


In W no affecton of the hh 18 : 
10 be more natural than that of jealouſy. 
We may diſcover early proofs of it in in- 
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"Pp their ill effects. 


ae manran excluſitie right 1 in the partner 


inclinations. Now Nature; or Conſdience, 
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en ſouree of ſocial felicity between 
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have framed their laws: with a Aan to 
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- Thus Ney e e de 


of his affectionsi In this inſtance, Civil 
Laws are foumdeti on the Lay / off Nature. 
The principle of union between the ſexes, in 
a State of Natura, is mutual good Hiking: 
There were in that ſtate no collateral motives 
of honour and intereſt to perverd the natural 


or whatever we call it, tells us, that no one 
has a nght to enjoy her hom another loves, 
and has; by e ne the 
firſt poſſi of; T „ih gags 8 
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To tolerate ſuchinyaſions would mot baly 


the ſexes, but weaken! the relation between 
parent and child, and introduce univerſal 
An neee r N N \ Ja” 475 
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The fond ee 3 man and 
woman Produces a fatisfaQtion, which not 


only renders them ads in e but 
complacent to others; and their mutual fide- 
lity neceſſarily augments their tenderneſs to- 
wn. the nt of their love. | | 
"Dyk 1 8 enjoyment | Sigh: W 
cyaus;; the attachment is weakened, if not 
totally deſtroyed: ſocial; happineſs is then 
ever in proſpect, but never attained. The 
fxther'siclaim to his progeny being thus 
beceme preearious and doubtful, and his 
affection towards them conſequently dimi- 
niſhed, the love of variety inereaſes with 
the indulgenee of. irregular appetite, and 
Nee e ee and os 05 
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h Though thing wg Was prep | 
the firſt inſtance in hich the ſelfiſn affec- 
tians began to operate, yet oceaſions of 
eontentlon ſoon multiphed. It is not rea- 
| ſonsble to up oſe, that all men were origi- 
nally endowed with the fame portion of in- 
tellectual capacity. Nature is various in 
all her works. The ſame variety is conſpi- 
quous in the intelligent, as iu the material 
ereatien; and as men Were noti all framed 
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with the ſame corporeal ſtrength, neither 
were they all framed n e n W 
. ce e 
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The free-thinkin ng Ader of 2 K prit, 
| has attributed the ſuperiority of intellect in 
one man over another, to the different 
powers of application. But if we attend 
cloſely to the remarkable difference ob- 
ſervable among infants, we ſnall be con- 
vinced that i it _ be derived from tine 
26091 16:96! n ee 
This difference between men is an end- 
Jeſs ſource of ſtrife and animoſity, and muſt 
have afforded. very early occaſion of diſ- 
agreement. Though in the primitive ſtate, 
all the benefits of Nature might be enjoyed 
equally, and in common, yet, not only 
fancy might create an imaginary, but the 
difference between men's intellectual facul- 
ties would ſoon eſtabliſh a real nds 
he oct: *.. 1 | | 
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bee i a natural ia wool 
be e directed: to chooſe the moſt: proper 
Wi 4 , retreat 
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retreat to ſhelter them from the inconveni- 
encies to which the change of ſeaſons, and 


the alterations of weather would expoſe 


them. When the heat ſcorched them, they 
would naturally retire to the thicket, or the 
firſt neighbouring ſhade. When they found 
themſelves pinehed by: bleak winds, or in- 
commoded by deſcending ſhowers, Nature 
would” prompt nag to 9% a _ the firſt 
opening wer,: 


rs BE. 15 7E. 101 ries Th. 48: 455 


But men of Epener Wedy / Wc! im- 


prove the abodes which Nature preſented, 


fo as to make them more commodious for 
the various purpoſes" of ſhelter; and would 


from time to ume deviſe new conveniencies. 


Others of leſs vention, but of ſelfiſh af- 


fections, would quickly become ſenſible of 


the good effects of their improvements, 
and perceiving the preference which thoſe 


abodes had over their own, would form 
deſigns of diſpoſſeſſing thoſe who had fra- 
med {ſuch conveniencies; and to this end 


would employ either treachery or force, or 
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They who, by their contrivance and 
ingenuity, had, made dwelling places apt 
and convenient for, cheir habitatian, would 
naturally conclude that they had a pre- 
perty,, and an excluſive night to that? ſpot, 
of which chey were the firſt occupants, ah 
_ they; had taken ſuch Pais t m- 

In a State of Nature thane being 
3 ming pr 
but by . occupancy, it might be thought 
that ſuch right was forfeited: by non-uſes 


been called; from their abpes:tin iſeargh'@f 
ſuſtenance, and for ocher ancaſional purpoſes; 
But whenever they went abroad, they won, 
if they had an intention of retriliog;- ed) 
retain in their minds an iclen of their pro- 
ties obliged dem o de fora whikt.: bern 
5 1 22 1 811 207 fl. FE: a rift s 3. 
F- Ba of ſelfiſh; chene, regardleſs/of 

this right, which-1s evidently founded on 
the dictates of Nature, and confiding pers 


we” in ſuperior * would take ad- 
vantage 
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vantage of their abſence, and having uſurp- 


endeavour to: maintain 0 ny the firſt __ 
eupants bak 'OWNET. | molt 115811 


Dorf. 114 1171 ent 2411 "6 ft; le 143 111 21 ot 


Nature wonld-dirett- the . 


ae uſe all means in his power for the re- 


cdyery of his right. If he was conſęiqus of 
ſuperior or equal ſtrength, he would attempt 
to regain it by force; if not, he would have 
recourſe tofſtratatzermo SM fft art E 
ur Du, Wied d Ant Ne a 154 ent 
ett tinic;rhowere; men would, gro ſents 
fible, that aber force or-cuntiing Was, the 
nheafure oi right, there donld he no ſuch 
thing as any: permanent property. Even 


the moſt. powerfuł : wonld i diſcover that 


their ſuperior ſtrength or courage, confer⸗ 
red no laſtingo pre inence. Phey vod 
find, that though iti produred them imme 
diate advantages, yet it was not effectual 
to preſerve thoſe advantages when gained. 
They world pergeivr, that many circum- 


ſtandes concurred, 2Which «aged: mem 
weaker thai tlhiemſelves, ultimately ups 
en an equmlity with them. They would 


ed the occipatibn of their propenty, would = 
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find, that they were liable to be conquered 


o injured by ſtratagem, that they m night 

be aflaulted from ambuſhes;"or- wi His 6 
their ſleep. In ſhort, they would quickly 
be made ſenſible, that Nature has furniſhed 
every man with power to dvenge his wrongs, 
and that the weakeſt, by: watching oppor= 
tunities, is e over the Feiſon of the 
ie Mgt 8 F Inge © range! 
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Thus the nature of things EST conch 
men, that, the beſt title, 10 peace and ſecu- 
rity, is 10 do juſtice; But though. the ght 
of reaſon points out the truth of this 4x2 
i6m to every intelligent beitig, and though 
it i is a principle which no one can contra - 

vert, yet all will not make it the rule 
then * Amidſt — of unry- 
y appetites; this principle ten eſca 
auen or makes de er a l inades 
n impreſſions. 
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3 Nature is com off 
Pg and Pam. The latter impels us to 
action; the former is to direct our actions 
to right ends. Paſſion prompts us to pur. 
tagt 4 fue 
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ſue esl imediate ' and apparent good: 
Reaſon preſents a proſpect of real and re- 
moter advantages. But the far greater part 
aim at preſent gratification ; without regard 
to. the rights of others, or of their own fu- 
ture intereſt, I ſay their own future in- 
tereſt, for it has been ſhewn, that, apart 
from al} ſocial of civil compacts, it is every 
man's intereſt to be juſt; ſince from the 
equality which Nature has ultimately eſta- 
bliſhed among men, no one can expect that 
his in uſtice Will long remain unpuniſhed. 
And i 1s evident, from the Light of Nature, 
that” "every wicked man muſt be alſo a weak 


. 3S 43 4 > 8 
-man. | 
„nog 153 © Fa C7 N eg, 
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But as al men have not the ſame capacity 

45 jig ceive' their true intereſt, or ſufficient 
co ommafd bver their paſſic ons to purſue it, the 
Alte influence of ungoverned appe- 
tite would expoſe the greater part to fre- 
quent temptations of injuring each other; 
and injury on one ſide, ' would naturally 
occaſion reſiſtance, and provoke vengeance 
on the other; fo that men would neceſ- 
farily live i in # ſtate of inquietude and hoſ- 
tility. 
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The inconvenience and mi! 
ſtate, firſt taught men the 
pealing to ſome indifferent and u 
party, who might compoſe the differences 
between them, and redreſs their Vrongs; 
for reaſon inclines 9— man do wiſfi for a 
ſtate of- peace. e nens 
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This leads us to inquire - into the origin 
and FO of Lon N canet Li 21.5: Dag 
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T has already been ſhewn,. that a ſocial 
ſtate muſt, have exiſted - prior to any 
civil ſociety: and if we reſort to the. « con- 
dition, of our firſt parents, we. muſt con- 
clude, that Nature having given them 
power oyer their offspring, parental Will 


* 


was 
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Was the ſole Rule or Law which directed 
their children's conduct. When their pro- 
geny, however, attained to years of 'ma- 
turity, the parental authority neceſſarily 
ceaſed. It ſeems reaſonable nevertheleſs to 
imagine, that parents ſtill continued to exer- 
ciſe that kind of dominion, by virtue of their 
authority, which chey before maintained by 
reaſon of their power. Children who had 
long been accuſtomed to obey, would not 
immediately withdraw enen from ſub- 
e AS TEES 115 . i” 5 


64 


The maintenance "of dein auberty. 85 
however, muſt have depended on the diſ- 

poſitions of "the children; and as their 
nature was more or leſs mild and tractable, 
the parental - authority was more or leſs 
extenſive and durable. For ſome are by 
nature ſo ferocious and untractable, as not 


to be reſtrained As mere eauthori 105 without 
e „e 


IE a difierence' atofe beten two who : 
lived in the fame family, it would neceſ- 
 farily be referred to the pater familias, and 
Mg | | his 
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his deciſion would undoubtedly be reſpected 
by thoſe under his, immediate power and au- 
thoriry. This therefore muſt have * Sp 
firſt od ee e en 10 1 275 


When 8 was * far multiplied ns 
to ſeparate into different families, it was na- 
tural and neceſſary for the children, when 
ſeparated, to aſſume the ſame power over 

their families, which had been exerciſed 
over themſelves. The government, if we 

may ſo call it, of each family being there- 

fore ſtill patriarchal, it muſt follow, that 
the rules of action, in ſuch a ſtate of , 
muſt be various and nn, | 


1 Whatever "Lada on We will, 
muſt be changeable and fluctuating, As 
men are differently organized, and are en- 
dowed with various degrees of perception 

and judgment, their concluſions with re- 
ſpect to right and wrong will frequently 
be different; and their wills, influenced 


by ſuch concluſions, will take oppoſite direc- 
tions. 


115 
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So great is the imperfection of Human 
Nature, that the will of one and the ſame 
man will not be conſonant and uniform. 
A change in the habit of body, the tem- 
porary influence of ſome ungoverned paſ- 
ſion, and à variety of accidental occurren- 
ces, wi in affect the FRO and alter the 
will.” "06 RIES | | 


There are circumſtances, it is true, con- 

cerning which the principles of mankind 
vill be correſpondent; and in which, ſuch 
as are of natural and ſocial een _ 
alſo en in Em oh; . 


That i it is the hits of 88 to Wich | 
and ſupport their helpleſs offspring, for 
inſtance, is a principle of humanity in- 
grafted in nature; and muſt be univerſally 
acknowledged. The obligation hkewiſe 
not to offer unprovoked violence to ano- 
ther, is a principle which muſt be aſſented 
to by REF one endowed. with the light of 
rear! e 5 


: K But 
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But che allwiſe Author of our being tis 
not thought fit, that men in general ſhould 
arrive even to that ſmall degree of perfectia 
on, which the examples of ſome individuals 
prove to be attainable, If the beſt and 
wiſeſt of men have not been able to reduce 
their appetites under the dominion of reaſon 
in every inſtance, we cannot be ſurprized 
that the far greater part ſhould be ſlaves to 
_ and . N | 


The dene af. theſe hs WY 
in a State of Nature, have been attended 
with pernicious effects. If a diſpute aroſe 
between parties of different families, it 
muſt be ſuppoſed that each Patriarch would 
be partial to thoſe of his own tribe, and 
that they would conſequently differ in their 
judgment; and thus the matter would be 
left open, and muſt. be Inna _ 


force. 


0 bs time, however, they would not only 
perceive the inefficacy of ſuch juriſdiction 
io prevent conteſts by force, but families 
would 
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would become too numerous for ſuch patri- 


archal government. Mankind therefore feel - 
ing the ill effects of ungoverned force, and 


occaſions of conteſt increaſing as the ſubjects 
of property multiplied, they were naturally 
led to deviſe ſome means for compelling eve- 


ry one to regulate his actions in conformity 


with thoſe principles, which the diQtates of 
Nature N . | 


i wh. 
. 


CHAP. X. 


Of: ihe Progreſs of Juri 72 Gion. : 


＋ N HE firſt expedient men would pro- 
1 bably contrive to prevent the ill con- 

ſequences' of private revenge, would be to 
| chooſe ſome one of diſtinguiſhed probity and 
underſtanding, whom they would appoint 
to determine all differences which ſhould a- 
riſe among them; agreeing at the ſame time 


to aſſiſt him i in n carrying me decrees i into exe- 


cution. ana 
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In "this fimple model of government, if 
it deſerves that name, ve cannot conceive 


„„ any 
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any tegiſlative branch. The powers were 
only judicial and executive. . The Law, or 
rule of action, N ex 9 8 FE * 
rere pe enen | | 


it follows chad the erin of ſuch an 
imperfect and arbitrary judicatory muſt 
unavoidably be vague and jnconſiſtent. 
The magiſtrate biaſſed by his affections, 
might, through partiality to one, or pre- 
judice to another, decree wrangfully; add 
to this, that human judgment being in- 
fluenced by a variety of exterpal and 
accidental cauſes, he would probably, at 
different times, view. the ſame Firgume 
ſtances in different lights, and his adjugli 
cations; would of courſe claſh with. each 
wa, 78 


"Wis 4 it reafptable howener | to 1 
him ſo exempt from human frail ty, as to 
be always juſt and conſiſtent i in his deciſions, 
yet it would be too much to expect that 
his ſucceſſors ſhould inherit the ſame porti- 
on of underſtanding and integrity.. Impel- 
led by different Mone Arete by dif- 
ferent 


of 
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ferent lights, each perhaps would reject the 
concluſions of his predeceſſor, and pro- 
nounce different decrees. 


Amidft this. in and contradiction, 


there could be no eſtabliſhed rule, by which 


men could frame their conduct towards 
each other. Unjuſt or erroneous determi- 
nations would encourage the wicked to per- 
ſevere in evil, and the injured would remain 


without any hope of redreſs, but from pri- 


vate revenge, 


1 


Mankind would be 4 ſenſible of the i 


miſchiefs ariſing from ſuch an imperfect 


ſyſtem. Under the ſenſe of evil, the mind 


is inceſſantly occupied in contriving a reme- 


dy. And the remedy deviſed in this caſe, 


brought men on a ſtep. nearer towards a 
more n frame of ee 


10 prevent the ill effects of ſuch repug- 
nant and inconſiſtent determinations, they 
found it was. neceſſary previouſly to frame 


certain eſtabliſhed rules or Laws, by which | 


1 me 
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the members of the community were to re- 
gulate their actions with reſpect t to each 
| other. 


Having agreed on theſe previous Laws 
or rules of Action, they then choſe ſome 
perſon in whom they could confide, and 
appointed him Chief Magiſtrate, under the 
obligation of judging all caſes agreeable to 
| ſuch ſtated Laws, and of directing execution 
accordingly. | 


5 Hense perhaps, ſtrictly conſidered, we 
may date the firſt origin of Civil Cmpacꝰ; 
and this, politically ſpeaking, was the firſt 

kind of government. e - 


| Theſe Rules or Laws, it is probable, were 
made with the joint conſent, either tacit or 
expreſt, of the whole body; and in all likeli- 
hood comprized every caſe which could 
ariſe in the narrow and circumſcribed inter- 
courſe then ſubſiſting among the members * 
the * | 


But 
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£ 


became more various and dilated, new 


caſes daily evolved and multipled, for 


which no proviſions were made by the 
ſcanty code of Laws then in being. In 


all ſuch caſes therefore of a new impreſſion, 


the magiſtrate muſt of neceſſity exerciſe a 


diſcretionary power, or there muſt be a 


N "Ons of 5 uſtice. 


The exerciſe of f 3 in has 


8 would of courſe be productive of 


thoſe evils which were experienced before 
the inſtitution of the Laws in being, and 


which thoſe Laws were intended to prevent. 


The return of this inconvenience, would 
ſuggeſt a farther i mpfovement in govern- 


ment. 
Men 9 now perceive the neceſſity 
of a choſen legiſlative body, who might 


be always at hand, to enact new Laws, 
with reſpect to freſh contingencies, ſo as to 
avoid a diſcretionary power in the magi- 


ftrate, and at the ſame time expedite the 
demands of juſtice. _ 


K 4 | The 


But as the connections among mankind 
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The legiſlative body were, no doubt, 


* compoſed of ſuch, among the bulk of the 


people, as were moſt eminent for their 
knowledge vnd virtue; and, in all proba- 
bility, the magiſtrates veſted with the Judi. 
cial and executive FR made a ak of "_ 
Oe: 


1 is . 1 that the judicial Ef 
and executive powers ſtill remained united. 


No human inſtitutions are completed on a 
ſudden, We may conclude therefore that 


the ſeparation was made by degrees; and 
this was a farther advance towards Tones | 
ment. 

75 The magiſtrates being under an obliga- 
tion of judging according to known pre- 
ſcribed Laws, and the legiſlative body being 
attentive to provide for all new caſes, they 
were in a great degree reſtrained from de- 
ciding according to caprice or partiality, 


But being likewiſe intruſted with the exe- 


cutive power, they might ſhew favour to, 
or indulge a prejudice againſt criminals or 
| —_— 


ſuitors, by EN execution, and other 
methods of undue procedure. | 


This inccmvenience ſuggeſted the expe- 
dient of keeping the three powers of 
government ſeparate and diſtinct. The 
firſt branch had the power of making the 
Laws; the ſecond expounded them, when 
made, by applying them to particulars; 
und the third ordered the judgments of the 
ſecond to be carried into execution. But 
the ſupreme power naturally reſided in the 


After the three powers were divided, and 
veſted in different hands, inconveniences 
were ſtill felt; which, while the concerns of 
mankind lay in a narrow compaſs, were ſel- 
dom experienced or attended to, and were 
E not ane for. 


The judieiel power being ee with 
the expoſition of the Law, and as it de- 
pended on their judgment whether the caſe 
or fact ſub lite, was or was not within the 
n of the Law, here was evidently 
a great 
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_ great latitude ſtill left for the exerciſe, of 


— or oppreſſion. | 


Men of the moſt Wee knevlddge 
aid; unbiaſſed probity are ſtill men. Be 
their judgment ever ſo acute, their hearts 
ever ſo uncorrupt, yet even too exquiſite a 
ſenſibility of nature may, in ſome caſes, miſ- 
guide the one, and pervert the other. Af. 
fection and prejudice operate imperceptibly 
on men of lively ſenſations, and make them 
often unjuſt in thoſe very inſtances wherein 


they. flatter themſelves that they are only 


generous. 


| Thus the. Judges might, by too liberal a 
conſtruction, ſometimes involve. cafes within 


their juriſdiction contrary to the meaning 
of the legiſlature; at other times they 
might counteract the legiſlative intention, 


and, in conſequence of too limited an in- 
terpretation, exclude n within the 
To of the law. 


© Theſe abuſes would quickly be 3 


and men would apply their ingenuity to 


obviate 
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obviate their ill conſequences. The remedy 
which has been deviſed in this country, 1 
mean the invention of Furies, is ſuch as 
does honour to human policy; it being, 
perhaps, the moſt effectual means for the 
preſervation of liberty, and the ſecurity of 
property, which — wiſdom is capable 
of contriving, 


CHAP. XI 
Of Juris. 


T what time this happy inſtitution 
was firſt introduced into this coun- 
try, is difficult to determine. Some writers 
trace the inſtitution of Juries no farther 
back than the Normans, and ſuppoſe they 
were introduced by William the Conqueror. 
Many deem them of earlier date, and de- 
rive their origin from the Saxons, who bor- 
rowed them from the Britons; but a late 
learned and elaborate treatiſe, intitled, An 
Enquiry into the Uſe and Practice of Juries 
among the Greeks and Romans, leaves lit- 
{ET „„ 


tle room to doubt, but that the Anizcier 
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among the Athenians, and the Judices among 
the Romans, anſwered the end and uſe of 
Juries in our conſtitution; and that as the 


| Romans borrowed them from the en 


we e took them from oy 8 


a Wb be 0 hows; BAY this 


| inſtitution, which was originally intended as 


a guard againſt partiality, power, and op- 
preſſion, is ſometimes, though happily but 


ſeldom, attended with inconvenient effects 


The Jury being compoſed of perſons, whoſe n 
knowledge | is confined to moderate bounds, 


In proportion to their opportunities of i in- 


formation, it cannot be ſuppoſed that they 


are capable of diſeriminating the nice cir- 


cumſtances attending ſome caſes, or even 


of comprehending the explanatory inſtric- 
tions of the Judge. 


From bebe it hey" that vaſes are 
' ſometimes: capricious and erroneous; and 
as obſtinacy is the undoubted offspring 
of ignorance, it is extremely difficult, and 
ſometimes 
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ſometimes impoſſible, to make them A 
from their firſt determination. 


* 


With reſpect, however, to the duty or 
power of Jurymen. its extent is not yet po- 
ſitively aſcertained. Some are of opinion, 8 
that they are judges only of fact, and not 


of law : but this doctrine has been ſtrenu- 
ouſly controverted by others, who contend 


that they are-judges of Jaw, as well as fact. 


The ſupporters of the latter doctrine ſay, 
that the Jury are to be determined in their 


verdiet by their own knowledge and under- 


ſtanding; for that a man cannot ſee by 
another's eye, nor hear by another's ear; 
no more can a man conclude or infer the 


ching to be reſolved by another's under- 
ſtanding or reaſoding; and they inſiſt, that 
though the verdict be right, yet, if the 
Jury are not convinced it is ſo from their 


own. underſtanding, Oy) are 1 in 
firs conſerentio. I en 
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ſpecify; the nature of the crime. Thus tr 
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SECT. 0. 


Lau, as well as £474 Fat? 


TN 9 this woot. ambien it 
will be propef to pay ſome attention to 
the forms of our legal proceedings in cri- 
minal matters. Indictments not only ſet 
forth the particular fact committed, but alſo 


CST 4% 


ſons. are ſaid to be done proditorie, or traitor 
rouſly. Felonies are ſaid to be committed 


felonicè, or feloniouſſy. Public libels are 


ſaid to be publiſhed e or nee 
er fic ain e e 095 

When a Jury, FER ER is 1 
upon the trial of a traitor, they are to try, 
not only whether the defendant is guilty of 
the fact of having correſponded with the 
enemy (or whatever the ſpecies of treaſon 
may be), but whether he is guilty of having 


correſponded with the enemy traiterouſl 
"of 
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or not. When they are impanelled upon 


the trial of a felon, they are to try, not 
only whether he killed ſuch an one, or took 
ſuch an one's property, but whether he 
killed ſuch an one of malice prepenſe, or 
took ſuch an one's property feloniouſly. . In 


ke manner, if they are impanelled on the 


trial of a public libeller, they are to try, 
not only whether he publiſhed ſuch a writ- 


ing; but whether, he * it en 


m 8 2 . F 71 4 
.or not, 1 14 7 | 0 


Sen 


11 War in al theſe caſes, it Nass, 


from the words of the iſſue, that they are 
to try not only the fact, but the crime: in 


other words, they are to judge, not only of 


dhe ald done; but of the inducement for doing 


ſuch act, and to determine whether it be of 
the criminal nature as ſet forth in the in- 
di&ment. Farm Dr . i EF 
8 I may be ack, not eds Son the 
general frame of i indictments, but from the 
nature of the verdict in particular caſes, 
that the Jury are veſted with the power of 
judging of law, as well as s fat. 


Indeed 
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| Indeed many great lawyers ſeem inclined 
to the opinion that Juries are to determine 
upon the law, as well as fact. Lord Chief 
Juſtice, Vaughan, in Buſßells Caſe, p. 150, 
reports as follows: —5 But upon all general 
iſſues, as upon Not Culpable pleaded in 
treſ paſs, Nil debet in debt, Nul torr, Nut 
difſeifin in aſſize, Ac. though it be a mat- 
ter of law. whether the defendant be a treſ- 
paſler, a debtor, diſſeiſar, Sr. in the par 
ticular caſes in iſſue; yet the Jury find nat 
(as in a ſpecial verdict) the fact of every 
caſe by itſelf, leaving the law to the court, 
but find for the plaintiff or defendant upon 
the iſſue. to be tried, wherein they reſolve 
both( law and fact complicatedly, and not 
the fact by itſelf; ſo as, though they anſwer 
not ſingly to the queſtion; what is the. law? 
yet they determine the lam in all matters 
where iſſue is joined and tried in the prin- 
ci TR _ hag Wore the verdict 1 is _ 's 
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| mining points of law, and allo very von 
in inveſtigating and enlightening the mat- 


ter of fact, 'whereof the Jury are judges.” 
Here it may be obſerved, that though his 


Lordſhip does not expreſs himſelf with his 


uſual perſpicuity, yet he ſeems to be of 
opinion, that Juries are judges of Jaw as 


well as fa. © The Judge (he ſays) . 


the Fury in determining points of law,” 
(which word 20% implies the right of de- 


termination to be in the Jury), * and alſo 


che adds) very much in inveſtigating and 
enlightening the matter of fact, whereof 
the Jury are judges.” Now the word where- 
of may, at firſt, ſeem only to refer to matter 
of fact; yet, taking the ſenſe of the para- 
graph altogether, and conſidering the uſe of 


the copulative, it muſt be taken to refer 


both to law and fad. 


But the true meaning of this paſſage is 


| beſt explained by Lord Chief Juſtice Hale 


' himſelf, who, in the ſecond book of his 
Hiſtory of the Pleas of the Crown, p. 313. 
expreſsly ſays, That the conſcience of the 
Jury muſt pronounce the N guilty or 

1. not 
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not guilty: for, to ſay the truth, it were 
the moſt unhappy cafe that could be to the 
Judge, if he at his peril muſt take upon 
him the guilt or innocence of the priſoner; 
and if the Judge's opinion muſt rule the 
matter of fact, the trial by PO” would be 
uſeleſs.” . 


The learned Author of the Commentaries 
on the Law of England, b. iv. p. 354. ſays, 
That ſpecial verdicts ſet forth all the cir- 
cumſtances of the caſe, and pray the judg- 
ment of the court, whether, for inſtance, 
it be murder, manſlaughter, or no crime at 
all. This is where the Jurors doubt the 
matter of law and therefore chooſe to leave 
it to the determination of the court, though: 


they have an unqueſtionable right of deter- 


mining upon all the circumſtances, and find- 
ing a general verdict, if they think proper 


io to hazard a breach of their oaths, &c. 


Upon a ſlight attention, it muſt be owned, 
as has been already obſerved, that the lodg- 
ing this power in Juries is ſometimes pro- 


ductive of inconvenience and injuſtice. To 
appoint 
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_ appoint welve illiterate, and the greateſt 
part of them perhaps ignorant men, to be 


the ultimate expoſitors and arbitrators of 
the law, with a power to controul and over- 
rule the opinions and directions of the 


Judges, who have made the ſcience of ju- 
riſprudence their ſtudy, and have been 
raiſed to the ſeat of judgment for their 


knowledge and abilities in their profeſſion, 


appears at firſt ſight to be a prepoſterous 
delegation, But many things, upon a 
flight and tranſient inſpection, carry the 
appearance of abſurdity, which may be re- 


conciled upon a cloſer examination. It lies 
not within the reach of human wiſdom to 
provide remedies againſt every evil contin- 


gency; the moſt it can do is, to avoid the 
greater evil; and perhaps, upon a more 
mature conſideration, the veſting this power 


in the Jury will be thought the leſſer in- 
convenience. 


For if the Judge, who expounds the . 
had the power of determining according to 
his own expoſition, might not an inlet be 
opened for arbitrary and partial deciſions? 

: FW 2 Might 
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Might not the Judge likewiſe as well be en- 
truſted to decide concerning the evidence of 
the fact? For, by a latitude of conſtruction, 
he might bring the fact within the ſeverity of 
the law, contrary to the ſenſe of the legiſla- 
ture; or, by a confined expoſition, he 
might reftrain it, to the hindrance of juſtice, 


Thus the life and liberty of the ſubject 
might depend on the deciſion of one man, 
who might poſſibly, in fome caſes, be more 
likely to be biaſſed than twelve Jurors, to- 
tally indifferent to the parties concerned, 


who are ſworn to give a true verdict, and 


muſt do it under the peril of a heavy punifh- 

ment, and whoſe duty it is to ſtate their 
doubts and difficulties, if any ſhould occur, 
for the advice of the court. Is there not 
teſs to be apprehended from the occaſional 
miſtakes of judgment in twelve ſuch Jurors, 
than the poſſible error of judgment or of 
will in the Judge, who, whatever be his 
knowledge or probity, is but a man? 


Beſides, it does not, in fact, often hap- 
pen, that the Jury diſregard the directions 
ne” g or 


N OI 


»& 
* 
* 
2 
42 
wal 
Iv 
A 
5% 
D 
2 
I» 
"*h 
& 7 
7 
2 
RE 
34 
_T 
3 
_ 
WJ 
N. 
£3 
*K 
Co 
. 
# 
"a 
1 
* 508 
15 
= 
»z 
1 
— 
. 
ef * 
' +, 
a 
8 
* 
18 
2 
IF 
| — 
2 
2 
11 
r 
<2 
<A 
#:% 
2 
A 
AY 
I; b 
4 
* 
5 — 
<A = 
4 
. * 
KY 
= 
* 
A. 
. 
— 2 
* 
8 
23 
_ 
©. of % 
A 
2 
9 
in.” 
4-H 
- 
5. 
4% 
r 
8 
he 
+ 
FE, 
. 
od: 
ITS 
"A 
. 
"x4 
8 
25 
TH 
* 
5 
Ry 
65% 
Sf 
5 
Ke 
19% 
7 25 
* 
2 K 


/ 3 . 
SE DAG I Be 8 


CRIMINAL LAW. 135 


or advice of the Judge. The opinion of 


the bench has generally its due weight; and, 


though Juries now and then give erroneous 


verdicts, contrary to the opinion of the 


court, yet their error may in moſt caſes be 


rectified; and where it is remedileſs, it is 
the leſſer | incanyenience. of the two. 


Though the practice. of puniſhing a Jury 


by attaint for bringing in a verdict contrary 


to evidence, has of late years been diſuſed, 


yet, in civil caſes, a method more effectual 


to redreſs the wrong has been ſubſtituted, 
which i is that of making application to the 


court, Who, according to the circumſtan- 


ces, will grant a new trial, So that the par- 
ty injured by their wrong finding, is e 


without a remedy. 


if their wrong verdict indeed | reſpetts a 


criminal matter, a failure of Juſtice in one 
inſtance ſeems unavoidable: for if they ac- 
quit the guilty Priſoner, he cannot be 
brought to trial again for the ſame offence ; 3 
but ſhould they condemn him wrongfully, 


the caſe 1 is not altogether without a remedy ; 4 
+ Bk - 75 
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ſmall, their ideas of the relative duties of 


_ creaſed their wants, as trading and com- 


| quired more enlarged ideas of the reciprocal 
duties ariſing from the various natural 
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for the court of King's Bench may grant A 
new trial, and our: conſtitution has . wiſely 
lodged a power in the Crown to remit the 


CHAP. XI. 
of the Diviſon of Courts. + 


HILE the concerns of mankind 
moved within 2 narrow. ſphere, 
while their wants were few, their traffic 


life imperfect, and their notions of political 
diſtinctions crude, their ſyſtem of laws might 
have been, without inconvenience, ſimple 


and ſummary. 
But as improvements and refinements i in- 
mercial intercourſe extended, as they ac- 


connections between man and man, as they 


became ſenſible of the neceſſity of eſtabliſh- 
| f ng 
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ing and maintaining the political degrees of 


pre- eminence and ſubordination, every pro- 


greſſion towards improvement muſt conſe- 


quently have increaſed the volume of their 


laus. 


* - 


of acquiring, maintaining, and transfer- 


ring each diſtinct ſubject muſt increaſe in 


prbportion. Amidſt ſuch extenſive inter- 


courſe likewiſe the temptations to injuſtice 
and diſhoneſty will increaſe, and laws muſt 
be provided againſt every TOY: {pecies of 


in * and appreſſion. 8 6 


1 As every civilized nation: muſt have a 
ſenſe of religion, and perceive the neceſſity 


of ſyperadding divine obligations to ſtrength- 
en human inſtitutions, hence again ariſes a 


principal object of legiſlative attention. 


In ſhort, the growing multiplicity and 
infinite variety of concerns, which daily 


evolved as ſociety ripened by civil inſtitu- 


tions, muſt evince the expedience of claſſing 


. . and 


77 As people multiply, and the ſubjects of 
property become more various, the modes 
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and diſtinguiſhing the various objects of 
juriſprudence, and of appropriating different 
_ courts for the e 1 — pee 
: of juriſdiction. Rs 0 in HAS! 

It would not only be impoſſible for the ſame 
Judges to attend to ſuch an endleſs diverſity 
of cauſes, but the judgments. concerning 
each, often depending on different princi- 
ples, muſt in ſome caſes unavoidably occa - 
ſion a confuſion and m in 1 de: 
cifions. | PISS s 5 09 

Thus, in time, FR Wees in 
civil and criminal, and other various ſub- 
_ jects of Juriſdiction, were aſcertained : And 
thus, as religion extended its ſacred influ- 
ence, its miniſters claitned peculiar regard, 
various rights were annexed to their holy 
function, and ſeveral ſpecies: of offence 
againſt the Divine Law were referred to the 
Cognizance of eccleſiaſtical courts, 


As the power of the AN SAS PTY 
became more extenſive and better ſecured, 
many rights and emoluments were annexed 

; fo 
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to his: tigh office; and a court was Fong 
neceſſary to ſuperintend che revenue. can 


As commerce ſpread her fails, wa ex- 
tended focial intercourſe to diſtant regions; 
the naval. department became a neceſſary 


object of conſideration; and courts of Ad. 


miralty were inſtituted to ſuperintend and 
determine ſuch matters as fel] n the 
matititiie peer” I SITS 02 8 
Ae ſeveral courts r Ooh i Fd 
being governed by ſtated rules, and Yecid- 
ing according to certain laws, it muſt necef: 
dun . pan thoſe laws, calculited for 
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1 is ipoffble for the ae ut dan 


to foreſee, and obviate every inconvenience 
which ſprings in the courſe of civil inter- 


courſe. Nice and peculiar circumſtances 


will vary caſes apparently ſimilar, and it 


would be impracticable for the legiſlator 
wo comprehend and diſtinguiſn them, ſo as 


to 45 


119 
* 
1 
fi 
i} 
| 
13 
+47 
i 
1 
Te 
* 
' 
i 
| 
F 
5 
f 
1 
1 
4 


149 CONSIDERATIONS. or 


to draw. the line between impunity and ſe- 
verity, injuſtice and oppreſſion. 


From hence aroſe the neceſſity of inſti- 
tuting a court of Equity, to moderate the 
rigours of the Common Law: A court of 
very early date and molt extenſive Jun 
ad: ot ot born Fi oor etoat 


But to enumerate this fm. courts of 
juſtice, to give an hiſtorical detail of their 
firſt inſtitution, and of the nature and ex- 
tent of their ſeveral juriſdictions, i is foreign 
to the deſign of the preſent eſſay. It will 
not however be improper to trace the ori- 
gin, and give ſome account of the juriſ- 
diction of the court of King's Bench, AS 
being more immediately connected with 
the ſubject of theſe conſiderations... .; .; 
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07 the 7 97 King's Bench. 


p 


HE court of King's 5 Bench was ori- 
ginally the only court in Weſtmin- 


ſter Hall, and the courts of Common 


Pleas and Exchequer have riſen out of! it. 
It was ancientiy the. court where the king 


of England uſed to fit in perſon, and was 


therefore moveable with the court, or king's 
houſehold, and called Curia domini Regis, 


or Aula Regis, or Regia. a And by Stat. 28 


Ed. L 1 5. the court, Is to follow the 
Kol 7 

This court hath pee authority, the 
king himſelf being {till preſumed by Law to 


fit there, though judicature only belongs t to 


the Judges of the court. 


Anciently the Chief Juſtice of the court, 
who was ſtiled Summus Juſticiarius, or 
Capitalis 
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Capitalis Juſticiarius totius Angliæ, was creat- 
ed by letters patent, but Edw. I. among 
other alterations ordained, that he ſhould | 


be created by writ, as is in uſe at this 
day. © So ET A NS ARID e 


* 23 


The antient dignity of this ſupreme, ma 
giſtrate was very great. He had the 
prerogative to be vicegerent of the king- | 
dom, when any of our kings went beyond 
ſea; being generally appointed to this 
office out of the greateſt among the nobility, 
And he enjoyed that power. alone, which 
was . afterwards diſtributed, among three 


other great magiſtrates; that is, he had 


the power of the Chief juſtice of che Com- 
mon Pleas, of the Chief Baron of the 
Exchequer, and of the Maſter of the Court 
of Wards. And he commonly fate in the 
king's palace, and there executed that au 


90 


” 7 


thority which was formerly performed per 
comitem palatii, in determining differences 
which happened between the barons and 
other great perſons of the kingdom, as well 
as cauſes criminal and civil between other 


Men 


But 
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But the power of this great officer be- 
came at length dangerous to government, 
and obnoxious to the baronage. And as the 
Aula Regis was obliged to follow the king's | 
houſehold wherever it removed, ſo that 
fuits were attended with great delay and 
expence, it was thought right to appoint 
two other Juſtices; to each whereof were 
aſſigned a diſtin juriſdiction, viz. to one 
the North parts of England, and to the 
other the South. And in the reign of 
Edw. I. theſe divided juriſdictions were re- 
duced to one court; with a farther abridg- 
ment of their greatneſs, both as to the dig- 
nity of the Judges, and the extent of their 
juriſdiction; for theſe Judges were no lon- 
ger choſen out of che nobility as formerly, 
but out of the commons, who were men of 
new. dF and ſkilful in the Laws of the 
Land. | 


The juriſdiction of this court, however, 
is ſtill very extenſive. The Juſtices of the 
King's Bench are ſovereign juſtices of oyer 
and terminer, gaol delivery, and of eyre, 
and the ſupreme conſervators of the peace, 


nd 
\ . 
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and coroners of the land; and their OR 
RM is ge all over England. 


| The Juſtices of the King 8 Reach hows a 
ſovereign juriſdiction over all matters of a 
criminal and a public nature, judicially 
brought before them; to give remedy either 
by the Common Law, or by Statute; and 
their power 1s original and ordinary ; when 
the king hath appointed them, they have 
their juriſdiction from the Law. 


Whatever crime is againſt the public 
good, though it doth not injure any parti- 
_ cular perſon, comes within the cognizance 
of the juſtices of this court; and no ſubject 
can ſuffer any kind of unlawful violence or 
injury againſt his perſon, liberty, or poſ- 
ſeſſions, but he may here have a proper 
remedy, not only by way of ſatisfaction in 
damages, but by the exemplary puniſhment 
of the offender : for this court is conſidered 
as the cuſtos morum of all the ſubjects of the 
realm. | 
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It is in the diſeretion of this court to 
inflict fine and impriſonment, or infamous 
puniſhment on offenders: and they may 
commit to any priſon they think fit; and 


the Law doth not ſuffer any other court to 


remove or bail any perſons impriſoned by 
them. Nevertheleſs this court may grant 
a habeas corpus to relieve perſons wrong- 


fully impriſoned, and OE bail any perſon 


Wünte ver. 


This court formerly exerciſed autho- 
rity only in criminal matters, and pleas 


of the crown; but now it is divided into a 


crown ſide and a plea fide; the one deter- 
mining criminal, and the other civil cauſes. 


BOOK 
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TN fees to treat ” our Criminal 

Laws, it will be proper, in the firſt 
place, to ſay ſomething of the _ 
Source, and Degrees of Crimes. 


„ e k . 
Of the Nature of Crimes. 


HE word Crime, in our language, is 
often uſed with vague and indiſcri- 
minate application. It is frequently taken 
as ſynonimous with Sin, Offence, T Tanſ- 


: Saen, &c. 


Hobbes, however, diſtinguiſhes between 
a Crime and a Sin. All Crimes, ſays he, 
arc 
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are indeed Sins, but not all Sins Crimes. 
A Sin may be in the thought or ſecret pur- 
poſe of a man, of which neither a Judge, 
nor a witneſs, nor any man can take notice; 
but a Crime is ſuch a Sin, as conſiſts in an 
action againſt the Law, of which action he 
can be accuſed, and tried by a Judge, and 
convicted or cleared by witneſſes. Far- 
ther, that which is no Sin in itſelf, but 
indifferent, ,may be made a Sin by a poſi- 
tive Law, , Nay, ſometimes an action good 
in itſelf may, by the Statute Law, be made 
a Sin: as if a Statute ſhould be made to for- 
bid the giving of alms to a ſtrong ſturdy beg- 
car, the giving ſuch alms after the Law 
would be a Sin, but was not ſo before; for 
then it was charity, the object whereof is 
not. the ſtrength or other g of the 
man, but his poverty. 4 
But are, as "well: as in many other places, 
Hobbes ſeems to confound his own diſtinc- 
tions. The Law can never make that a 
Sin, which was good in itſelf before the 
making of the Law; though it may make 
that a Crime which. was not criminal before. 
M In 


＋ 
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In truth, no act whatſoever, which is not 


immoral in itſelf, can be made finful by any 
Law. On the contraty, if the Law, as 
Laws ſometimes have done, ſhould enjoin 


what is wicked and againſt the primitive 


obligations of reaſon and nature, it would 
be a Sin to obſerve it; though, according ts 


the above definition, it would be a Crime 


to break it. —In ſhort, whenever Civil 


Laws contradict the Laws of Nature, though | 
the non-obſervance, of the former may be 
a Crime, it cannot be à Sin. Beſides, 


men, through ignorance, or error of judg. 


ment, may violate the Law, and yu not be 


1 guilty of Sin. 


It is fo far Weseke e thing true, that 
all Crimes are Sins, but not all Sins Crimes, 
that the contrary ſeems to be the juſter con- 
cluſion, viz. that all Sins are Crimes, but 
not all Crimes Sins. | 


What ſeems | 9 have led to this inaccu- 
racy is, the having conſidered Crimes only 
as contraventions to Human Laws; where- 


as, in a more liberal and juſt conſtruction, 
every 


} 


5 
a ENT 
ME 
2 . r 


CRIMINAL LAW. 149 
every tranſgreſſion againſt the Law of Na- 
ture, or the Divine or Human Laws, is a 
Crime: ſo that we may define a Crime to be 
a tranſgreſſion of Law, for which the of- 
fender may. be brought to judgment. And 


it is obſervable, that Xp1 {ety the Greek 


word from whence the Enghſb word Crime 
is derived, ſignifies jr * and dam- 
Ratio. 


It is true that, with reſpect to Human 
Laws, there is a material difference be- 


tween a Crime and a Sin; for the latter 
may. be committed. by intention only, of 


which no human tribunal can take cog- 


nizance, unleſs it is made manifeſt by ſome 


actual attempt, though the deſign be not 
completed, and then it becomes a Crime; 
for of a naked intention no man can 
Judge. 


In the generally appropriated uſe of | the 
| words, Sin is chiefly applied to denote pri- 


vate offences, and Crime to o expreſs public 
water Bede | 


a Sl 
4 1 


VVV 


* 
{ 

| 1 
: 
k 
4 
5 
{ 
| 
| 
[1 


150 CONSIDERATIONS or 
Me find this diſtinction among the No- 
mans between the words crimen and delic- 
tum; by the firſt they underſtood public 
and capital offences, by the latter, private 
and expiable injuries. They likewiſe made 
| a very accurate diſtinction between pecca- 
tum and deliflum.: By the former they ex- 
preſs d acts of commiſſion againſt prohibitory 
Laws; by the latter, acts of omiſſion A 
ner, Laws. 


— 


The Romans, 8 1 aſe ſs aka 
other words of the like import indiſcrimi- 
nately, and we find crimem, peccatum, delics 
tum, nora, "ue, a « Res 7 . 1 

We micht select e of this * 
from many of the beſt writers, but it will 
be ſufficient to produce one from Cirero's 
ſecond Book de Inventione, where he ſays, 
Non eſt mirum fi nunc primum deliquerit, 
nam neceſſe eft eum qui velit Pecvares aliquands 
On e 4:8, 78 


The Greeks, in this reſpect, ſeem to 
have been much more preciſe; for apepryua 
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is moſt frequently uſed to ſignify peccatum, 


but the other words, YyzAyue airiz, &c. 
are applied indiſcriminately. 2 


But though in our language there is a 
clear difference between a Crime and a Sin, 


conſidered with reference to human juriſ- 


diction; yet when taken in a more en- 
larged ſenſe, as including Divine cogni- 
zance likewiſe, the difference vaniſnes: for 
every intention or reſolution of the mind 
to do an unlawful act, though the doing 


of it be prevented, is a Crime before 
God. | a N f 5 ; EA 2 0 2 * NO 


The judgment which the underſtanding 
paſſes on our. moral conduct, by which we 
are made ſenſible how far our actions are 


conformable to the will of that ſuperior from 
whom we derive all our'faculties, is what we 


call conſcience : and every thing which we 
do againſt the ſuggeſtions of conſcience, as - 
well as every thing we omit to do, which 


_ conſcience enjoins as a duty, is in a greater 


or leſſer degree a Crime, and a breach of the 


Lav of Nature. 
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In this enlarged acceptation I ſhall uſe 

| the word; and taken in this ſenſe, Crimes 
may be conſidered, either as they regard 
ourſelves, or as they concern others. There 
are duties relative to ourſelves as well as 
to others; and every breach of- day is a 
Crime. 


Man having by Nature the liberty of 
uſing his faculties conformable to right rea- 
ſon, it follows, that every abuſe of his facul- 
ties in committing, or omitting any act, 
againſt the dictates of right reaſon, is in forne 
degree a Crime. 


Ebriery, canſequently, where it is wil - 
ful and not accidental, and all acts of in- 
temperance, though their conſequences may 
terminate only in ourſelves, may be ranked 
among the leſſer ſpecies of Crimes, as being 
contrary to the Law of Nature. Offences 
committed through ebriety, luſt, &c. are 
by Arifloth, and others, called mixed Crimes; 
as being partly e, and partly in- 
voluntary. 
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But indeed; ſtrictly conſidered, though 
theſe Crimes immediately affect ourſelves, 
yet conſequentially, and remotely, they 
may concern others; not only as the bad 
example may influence others to the like 


tranſgreſſions, but as ebriety, luſt, and 


other acts of intemperance, diſpoſe and 
provoke us to do ne to the prejudice * - 
others. =] 


Tris for this reaſon, . that the Municipal 
Laws of maſt countries have provided pe- 
nalties againſt acts of intemperance, not ſo 
much as they immediately. reſpect. the indi- 
vidual, but as they conſequentially endan- 
ger the order and ſafety of ſociety ; the 
preſervation of which ought to be the oh 
Jet of all human laws. | 


It is indeed to be. wiſhed, that human 
laws were more attentive to prevent and 
. reſtrain all acts of exceſs and intemperance, 
and all thoſe ſlighter offences contra bonos 
mores, which certainly lead to the commiſ- 
ſion of enormous and capital Crimes. Slight 
penalties, properly enforced, for the breach 
M4 . 
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of theſe leſſer duties, might obviate the 


neceſſity of ſevere and e * 
ments. 

To make good citizens, we ſhould begin 
à priori to make good men; whereas hu- 
man laws ſometimes follow a moſt pre- 


poſterous and inverted method à pofteriori. 
But we may be aſſured, that bad men can 
never make good citizens; and it is only by 
correcting the morals of the former, that we 


can render the latter uſeful in ſociety. 


Puniſhments which remove à member 
qut of the community, weaken the whole 


| body; whereas wiſe regulations, and mo- 
derate penalties 4 priori, ſtrengthen ſociety, 
by obliging every individual to. the * : 


of moral duties. Bo 

Having aid thus much of the Nature of 
Crimes, let us proceed to inquire: into the 
Source of Crimes. ' 8 5 7 115 
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' BY gs, 6 


. 
V the Source. al Crimes. 


4H E Sorted of 1 Crinies may he conſ1- 
dered either as general or particular. 
The general Source of Crimes ariſes from 


the miſtaken apprehenſions of thoſe who 


prefer ſome preſent and apparent good, to 
the prejudice of their future and real in- 


tereſt; for as every man naturally wiſhes his 


own good, his actions are therefore directed 
to what he conceives will have a tendency d 
to that en. 


The ranicnlar! 1 of Crimesa are pride, 


envy, ambition, luſt, avarice, hatred, re- 


venge, and every . 70 ſelfiſh den in- 
dulged to exceſs: and theſe paſſions will 
operate with greater or leſs force, in pro- 


portion as the objects which excite them are 


more or leſs conſiderable. 


It is indeed impoſſible wholly to extir- 
pate theſe cauſes of delinquency: ; but we 


may 
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may nevertheleſs weaken their influence, 
and obviate their effects. The ſeeds of 
pride, envy, ambition, &c. though inhe- 
rent in our nature, may be checked in their 
growth. The force of education will con- 
tribute greatly to reſtrain their progreſs; 
and what education is to individuals, good 
laws are to we en nee 


Where the — is moſt jut and 
+ the citizens will be moſt virtuous, 
and conſequently moſt happy. As we re- 
move the cauſes which inflame pride, envy, 
ambition, Sc. we prevent the conſequences. 
of them, treachery, rapine, and flaughter, | 


The vaſt diſparity which human policy 
hath. eſtabliſhed among beings whom Na- 
ture made nearly equal, is one of the moſt 
fertile Sources of thoſe Crimes and calami- 
ties which diſturb — diſtreſs mankind. 


It is However very | apiparett, | that a ks 
tain degree of pre-eminence and ſubordi- 
nation is eſtabliſhed by Nature: and if we 
attend to the viſible diſproportion of intel- 
leftual 
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lectual and corporeal faculties among the 
human ſpecies, even in a ſtate of infancy, 


ve may reaſonably conclude, that ſome are 


formed for more arduous and liberal pur. 


| ſuits, others for more common and ſervile 
employments;—in ſhort, that ſome are 
born to govern, others to ** 


Nature, R * never have in- 


tended ſuch a diſproportion, as enables one 
man to abuſe her gifts, to turn affluence 


into luxury, and pre- eminence into tyran- 
ny; while another is precluded from the 


common benefits ſhe has beſtowed, deprived 
of every opportunity to cultivate and im- 
prove reaſon, and ſometimes left deſtitute 
even of the means to nouriſh his body, and 


preſerve his exiſtenee. Nature could never 


have intended ſuch extremes as between the 
deſpotic tyrant and groveling ſlave. But 


what is more, Nature is not accountable for 
that inverſion of her order and decrees, that 
often gives the man a right to command, 
whom the formed to obey. 


| : Ther 
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There is a conſciouſneſs in moſt men, 
which tells them, that the diſproportion 
which policy has eſtabliſhed is injurious and 
unjuſt. There is in human nature a reſt- 

leſs ſpirit of competition, which begets in 
men a deſire of equal diſtinction and power 
with others exalted” above them; and they 
conceive, that an addition of riches and 
| authority will afford Wee an increaſe of 
happitiels, e n e 


All, however, have not the virtue and diſ- 
cretion to perſevere in a courſe of laudable 
emulation, and to ſeek the attainment of 
their wiſhes, by their own unwearied labour 
and application. The greater part will have 

recourſe to fraud or force, in order to ad- 
vance their fortune, and obtain what they 
conceive to be the means of . 


How much 2 then will be FR 3 
temptations to violence and rapine, in ſuch 
where the inequality is ſo great, that their 
abject ſtate deprives them of every means 
0 cultivating their reaſon, leaves them un- 
| tutored 
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tutored by education, unaſſiſted by good 
example, and even deſtitute of the com- 
mon benefit * C 


b theſe e ang mould urgen t 
neceſſity inſtigate the wretched to injuſtice, 


may it not be aſked, whether their Crimes 
are not, in ſome meaſure, the natural con- 
ſequences of their unequal lot in ſociety? 
Do not Civil Laws puniſh them for;Crimes, 
which Civil Inſtitutions lead them to com- 
mit? And does not the true ſource of their 


n ariſe; from. a defect i in r 
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Of the Degrees f | cine. by 


PUFFENDORF, as 1s pg * 
in his marking the Degrees of Delin- 
quency, reckons thoſe Crimes to be moſt 
heinous, which directly tend to the diſho- 
nour of the Supreme Being; in the next 


claſs, he ranks thoſe which are offenſive to 
0 | human 0 
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human ſociety in general; then ſuch ay 
diſturb the public peace of the city; and 
after theſe he places Crimes which regard 
individuals, which he ſubdivides into Crimes 
affecting either life or member. In the next 
rank, he claſſes Crimes tending to diſturb 
or defile ptivate families, of which matri- 
mony is the fupport ; though Philo-Judeus, 
as he obſerves, ranks aduſtery before homie 
cide. In the next degree; he conſiders 
Crimes which ' prejudice or deſtroy thoſe 


ttmings which are ſubſetvient to the neceſſa- 


ries or con veniencĩes of life; and in the laſt, 
thoſe which in yu ure the ame or reputation of 
the citizen. e 


— who ſeems to agree in ſub- 
fiance with Puffendorf, reckons four De- 
grees uf Critdes Thoſe 65 che firſt claſs, 
he ſays, ſhock the religion ; thoſe of the 
ſecond, the marals; df the 3 
lens and of the: fourth, _ OW 
Theſe ew: W as Sir 
— in a great meaſure, with the 
nxt arrangement 
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arrangement in the Decalogue, i in which 


the crimes reſpecting religion and morals 


are placed before thoſe which concern pro- 
perty, or the political welfare of ſociety. 


| But indeed, without any other guide, we 
are led to this arrangement by the obvious 
direction of natural reaſon, which teaches 


us that-exniks/ are; antoricc to eff Of-. 


fences againſt religion and morals, therefore, 
ſhould be conſidered in the firſt place, ſince 


they certainly are the foundation of every 


other ee * ee. 


Til ſhews the arotiticy or this drill 
ons in our Criminal Laws, in which, by an 
erroneous and unnatural arrangement, the 
Crimes againſt the primary laws of religion 
and morality are poſtponed to thoſe of a ſe- 


condary nature, WE relate to She FO 


en of ſociety. * 3 ö 


* 74 mY 
» 4 


This dewwertsd ci cer has boos owing to 


the ſtrange and groundleſs diſtinction which 


has been eſtabliſhed between moral and 
political 


162 CONSIDERATIONS on 
political virtue; a diſtinction founded on 
ſophiſtry, nurſed by ſtate eye and * 
held by 8 ae Note #:5: 
Buca 71:1 30 . 
It 3 be en ee that as 
there are Degrees of Delinquercy in Crimes 
of different natures, ſo there are likewiſe 
Degrees of Guilt in Crimes of the ſame 
nature. In the latter, the difference ariſes 
from the greater or leſs degree of, mali gni ty 
perceptible; in the criminal act. Many nice 
and ſubtle diſtinctions of this kind are 
particularly mentioned and obſerved upon 
by Ant. Mattheus, Grotius, Puffendorf, and 
other writers; but an attention to ſuch 
ſubtle diſtinctions tet not e fall | 
is :apodlible: for om to N "and 
diſtinguiſh, the particular... As . circumſtances. 
which may palliate or. aggravate the ſame 
ſpecies of offence, This 1 is more properly 
the office of a Judge, who is veſted with a 
diſcretionary power of adjudication, ac- 
cording as the intention of the delinquent 
appears to have been more or leſs criminal. 
Piplog The 
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The conſideration therefore of theſe re- 
fined diſtinctions is unneceſſary here, as the 
principles of our Conſtitution do but in a 
few caſes admit of a diſcretionary power in 
judgment; though, where particular cir- 
cumſtances appear favourable for the delin- 


quent, and are reported to the Sovereign, 
they may obtain a remiſſion of the ſen- 


tence. 


But even the Sovereign cannot, except 
in caſe of nobility, alter the ſentence of the 


law, and decree a lighter or more grievous : 


- puniſhment, according as there appears to 
be a greater or leſs degree of malice and 
iniquity in the circumſtances of the crimi- 
nal act. Therefore all that the writers 
above-mentioned, and others, have learn- 
edly written about proportioning of puniſh- 
ments to the different degrees of atrocity 
which diſtinguiſh Crimes, is by no means 
applicable to the Nature of our Criminal 
Laws. 


From theſe obſervations with reſpect to 


Crimes, let us paſs in order to the conſide- 
ration of Puniſhments. 


Xx: CHAP. 
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CHAP. II. 


Of Puniſhments. : 


PUniſbment has been briefly defined by 
[| PS Grotius, to whoſe definition Selden and 
[|  Puffendorf ſubſcribe, to be . an evil of ſuf- 
it fering on account of ſome bad action; ma- 
lum paſſionis ob malum aclionis. But this 
does not ſeem to be a complete definition; 
for many evils may be ſuffered in conſe- 
quence of ſome bad act, which cannot pro- 
perly be called Puniſnments. Beſides, 
Puniſhments are often inflicted, not only 
for crimes of commiſſion, but alſo of omi/- 
on; which laſt are not at all comprehended 
| within the above definition. More amply 
1 defined, therefore, a Puniſhment is an evi! 
| which a delinquent ſuffers unwillingly, by 
the order of ſome lawful ſuperior, on account 
of ſome att wilfully done which the lau prohi- 
bits, or of ſomething omitted which the law 
enjoins. . . 
From 
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From hence it follows, that any pain or 
ſuffering, willingly ſuſtained, ſuch as the 
penance or mortifications enjoined or ſuf- 
fered by Romiſb prieſts, or any misfortunes 
or loſſes which we ſuffer by neceſſary con- 
ſequence, cannot be conſidered as Puniſh- 
ments. It is, for inſtance, a misfortune to 
a child to be reduced to beggary on account 
of the forfeiture of an offending father, 
but it is no Puniſnment. The evils like- 
wiſe which ſubjects ſuffer, from the weak- 
neſs or iniquity of government, are misfor- 
tunes, but not Puniſhments. Theſe caſes, 
as | Puffendorf obſerves, who agrees in his 
reflections with Selden, are fatalities inci- 
dent to mankind, ſuch as fire, ſhipwreck, 
ſickneſs, Se. 3400 


Accidents alſo which happen in conſe- 
quence of delinquency, cannot be deemed 
Puniſhments: As where a delinquent, in the 
proſecution of a criminal act, loſes his 
health, or is beaten or wounded; the 
pains or ſufferings inflicted on him by the 
parry injured, or by any other than the 

N 2 ſovereign 


— * 
r rr one nn tro ET, tin ng 
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next ſtep leads to conſider the Quality and 
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ſovereign power, are not, properly ſpeak- 
ing, Puniſhments, but acts of hoſtility. © @>_- 


From what has been ſaid, it appears, that 


Puniſhment is not only an evil ſuffered unwil - 
lingly, but is alſo inflicled by ſome lawful ſu- 
perior, on account of the violation of ſome man- 


datory or probibitory law. As the learned 
Selden obſerves, the antecedent crime is the 


_ eſſence of Puniſhment; and he very proper- 


ly objects to that remark of Plato, which 1s 


in ſubſtance, Non punitur quia . fs 


Jed ne peccetur. 
After defining what puniſhment is, the 


Proportion of Puniſhments. 
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SB CF. I. 


Of the Ane and Proportion f 


 Puniſhments.. 


T has been much dicputed among the 


learned, whether Puniſhment is to be 


directed according to commutative or diſtri- 


bine juſtice. 


They who refer it to diſtributive juſtice 
argue, that as more grievous. Puniſhments 


are inflicted on enormous offenders, and 


ſlight ones on more petty criminals, there- 


fore their quality is diſtributive. To which 
it has been anſwered, That the Proportion 
| obſerved in Puniſhments is conſequential, 
or by accident; and that ſuch Proportion 1s 
not the firſt or Principal object of conſi- 
deration; ; for that, in inflicting Puniſh- 
ments, it is not neceſſary to compare one 


crime with another, and weigh the pro- 
portion they reſpectively bear, in order to 
adjuſt adequate Puniſhments to each; but 


N 3 that 
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that every crime ſhould be examined ab- 
ſtractedly, and a heavier or lighter Puniſh- 
ment decreed, as is moſt requiſite for the 
public m_ 


But this Auer yy not appear Aiif- | 
factory; for, in order to regulate the de- 
1 gree of Puniſhment which it is requiſite for 
WW the public good to inflict for different 
| crimes, a compariſon muſt be made between 
the different ſpecies of offence; and before 
jt can be determined, what degree of Pu- 
niſhment is neceſſary for the public good, 
we muſt carefully examine, in what degree 
1 the public ſafety or happineſs is injured or 
{ endangered by the crime in queſtion ; which 
examination neceſſarily ſuppoſes a previous 
compariſon between the reſpective criminal 
offences. | 


Private men indeed may, in the heat of 
revenge, conſider an injury by itſelf, with- 
out any comparative view; but the calm 
1 and diſpaſſionate mind of the legiſlature, in 
| ' adjuſting Puniſhments with a view to the 
So public good, is naturally and unavoidably 


CRIMINAL LAW. 169 


led to a compariſon of the crime under con- 
ſideration with other crimes which injure 
ſociety. 


They who are of opinion, that Puniſh- 

ments are to be referred to commutative 
juſtice, ſeem to imagine, that Puniſhment 
is due to offenders in the nature of a con- 
tract. The judicious Author of the Hiſto- 
rical Law Tracts has accurately traced the 
"conſequences ariſing from this principle of 
conſidering Puniſhment as a debt, and has 
ſhewn how this notion made room for com- 
_ poſitions, which, by degrees, took V the 
nn of private revenge. 


Nothing more, however, can be meant 
by ſaying, that Puniſhment is due to him 
who has offended, than that the magiſtrate 
has a right by law to inflict Puniſhment on 
an offender ; for he to whom any thing is 
due, or the creditor, has a right to demand 
the thing due from the debtor ; but it would 
be abſurd to ſay, that the criminal hath a 
right to demand Puniſhment from the 


magiſtrate. 
ä 2 If 
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If we conſult the evident and natural ope- 
rations of the mind, we ſhall find, that we 
cannot conſider in what degree the public 


good is injured or endangered, unleſs we at 


the fame time conſider the degree of the 


crime in queſtion, in a comparative view, 


with regard to offences of a fimilar kind. 


As for inſtance, if a riot is the kind of of 


fence under contemplation, the mind of 


the legiſlator is unavoidably led, by a train 
of ideas, to compare it with the greater or 


leſſer ſpecies of offence. 


As the mind naturally riſes in its com- 


parative view, if it compares this offence 


with rebellion, it percerves, that the latter 
tends more immediately and directly to 
the prejudice and danger of the public good, 
than the former. Again, as the mind 
lowers the ſcale of compariſon, and com. 
pares a riot with a private aſſault, it per- 
ceives, that the former hath a more 


immediate and direct tendency to injure 


the public than the latter, and conſequently 


concludes, that a riot is an intermediate 


offence, which ought not to be puniſhed 
* = 9 
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fo grievouſly as an act of rebellion, and 


yet more ſeverely than a private afſault- 
So that the legiſlator does not conſider the 


crime by itſelf, but examines it with re- 


ference to other offences, and regulates 
his Puniſhments according | to diſtributive 
jantes, 


 Monteſquieu, likewiſe, Avis to decked i in 
favour of diſtributive juſtice; as is evident 


from the contents of the 4th chapter of the 
12th book of his L” Efprit des Loix; and alſo 


in the 16th chapter of the 6th book, where 


he ſays, It is eſſential to obſerve a certain 
« harmony among Puniſhments, becauſe it 


4e 1g eſſential to prevent a greater Crime ra- 


6c ther than a leſs*,” 


It remains now to conſider the Jifferent 
Ends of Puniſhment. 


* Il eſt eſſentiel que les peines aient de l' harmonie 
entr' elles; parce qu il eſt eſſentiel que l'on evite plu- 
tet un grand crime, qu'un 1 moindre. 
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SECT. W. 


of the a aer, Bad of Puniſh- 


ment. 


A N Y have coblidered the Ends of 

. Puniſhment only under a twofold 
diviſion ; that i is, with reſpect to the amend- 
ment of the delinquent, and the example of 
others: to which ſome have very properly 
added a third, which is, retribution to the 
. 


The circumſtance of example, which is 


ſo often inſiſted upon, does not ſeem to 


have ſo much weight as is often aſcribed to 
it; for delinquents are frequently hardy 


enough to perpetrate the moſt atrocious 
Crimes, even when malefactors are, for 


the ſame offences, expiring before their 
eyes, with all the dreadful circumſtances 
of agony and infamy. Men whoſe de- 
praved diſpoſitions lead them to the per- 
petration of capital offences, are ſlightly, 
if at all, affected by the ſufferings or pu- 

niſhments 
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niſhments of others. The violence of their 


inordinate and vicious appetites over-rules 
all conſiderations of danger to themſelves, 
and effaces all impreſſions made' on them 
by the deplorable fate of other offenders. 
Their imagination preſents nothing to them 
but the advantages they expect to reap from 


their ſucceſsful villany on one hand, and 
the deluſive hopes of concealment or impu- 


nity on the other. 


If ever the dread of puniſhment, or the 
terror of example, comes acroſs their 
thought, ſuch reflections are foon obli- 
terated by the more flattering proſpects 
which ſtrike their ſenſes, and corrupt their 
judgment. The End of Puniſhment, there- 
fore, with regard to example, appears to 


be of leſs conſideration than is 1 


. imagined. 


Grotius divides the different Ends of 
| Puniſhment into three diſtinct ſpecies of 


utility: the firſt, regarding the offender ; 
the ſecond, reſpecting the party injured; 
the third, concerning every one indiſcri- 

 minately ; 
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minately : and in thoſe diviſions Puſjendorf 
follows him. 


It would be to no purpoſe to enter into 
| their nice diſquiſitions about the right of 
inflicting Puniſhment in a State of Nature, 
and to whom it belongs. It ſeems needleſs 
to prove, that ſuch right naturally belongs 
to parents or preceptors : but Puffſendorf 
ſeems to be juſt in his objection to Grotius, 
who thinks it appertains to every one who 

has judgment to exerciſe it, and is not con- 
taminated with the ſame vices. += 


Nothing however ſeems more evident, 
than that the kind of Puniſhment, which 
has for its End the amendment of the de- 
linquent, cannot be extended to death ; 
and Puffendorf's objection to this poſition; 
ſeems to be rather ſubtle than ſolid, Where 
wickedneſs 1s incorrigible, he obſerves, the 
juſter opinion is, that it is better for the 
delinquent not to exiſt any longer; and he 
quotes a number of authorities in * of 
this reflection. 


When 
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When we ſpeak of Puniſhment with re- 


ſpect to the amendment of the criminal, 


we certainly mean his amendment in this 


life, which is abſolutely defeated by put- 
ting him out of the world; and therefore 


the diſcuſſion of this point does not pro- 


perly belong to this head, which conſiders 
the End of Puniſhment with reſpect to the 


amendment of the criminal. Whether it 


be for the benefit of a delinquent, deemed 
incorrigible, to be excluded from ſociety, 


or to remain in it, is more than human 


judgment can determine: For it is at leaſt 


poſſible, that the delinquent whom we 


ſuppoſe irreclaimable, might, if indulged 


with life, forſake the habitude of evil : and 
we aſſume greater ſagacity than belongs to 
our finite comprehenſion, when we pre- 


ſume to decide, whether it is better for a 
criminal, with reſpect to himſelf alone, to 


die or live. 


Beſides, when ſhall we pronounce a de- 
linquent to be irreclaimable ? As men, Who 


labour under dangerous bodily diſeaſes, 


often recover after they have been deemed 


incurable: 


* | 
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incurable; ſo criminals, though. arrived to 
the moſt exceſſive. pitch of profligacy, often 
reform after they have been judged irre- 
claimable. There is a ſtronger analogy 
between the natural and political body, 
than is generally ſuppoſed. - Now, ſhould 
we not condemn a Phyſician';who | ſhould 
order his patient to be put to death, be- 
cauſe he. conceived. it to be beyond the 
power of medicine to reſtore; him? How 
then ſhall we; juſtify . the legiſlator who 
commits his political patients to the hands 
of the executioner, perhaps on the firſt ap- 
pearance of a dangerous diſtemper, without 
applying proper e to e Weißt re- 
. ; 36110) 11 05 
In RY as will. 48: in patent, ma- 
ladies, we muſt. leave ſomething to the 
operations of Nature, Her efforts often 
accompliſh what human art and policy cari- 
not effect; and it ſeems to be the moſt un- 
pardonable raſhneſs and injuſtice; to conſign 
criminals to death as irreclaimable, without 
trying every expedient to work their refor- 


© mation, 


This 
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This End of Puniſhment, however, which 
Selden reckons among the final cauſes, and 
which propoſes the reformation of the of- 


fender, ſhould be purſued with great caution 


and moderation. And as Puniſhments of 
this kind do not extend to death, they 
ſhould be calculated rather to reclaim the 
delinquent by their equity and lenity, than 
to drive him to deſpair by their rigour and 
ignominy; for it is much ſafer to deprive a 
criminal of life, than to render him deſpe- 
rate in ſociety.” 


> di to the ſecond End of Puniſhment, 


which regards the benefit of the party in- 


jured, that, according to the writers above 


quoted, is obtained either, 

itt, By euting off the 8 
' . 2dly, By depriving" him of the means of 
doing miſchief, which may be effected by 


his rn or baniſhment. Or, 


ale; By . him from evil: 


Through 


TL CONSIDERATIONS ; on 


Through theſe —— heads Puſſendorf 
follows the ſteps of Grotius, though they 
both ſeem to have treated this point but 
ſuperficially. They conſider the right of 
private revenge, directed to the ends above 
enumerated, as exerciſed, either by the 
injured perſon himſelf, or by ſome indif - 
ferent party; but under this head, which 
reſpects the intereſt of the party injured, 
they have taken no notice of ſpecific retri- 
| bution, which ſeems to be a very mate- 
rial point for conſideration ; for though the 
death, impriſonment, or baniſhment of the 
criminal, may be conſidered as ſome ſort of 
recompenſe to the injured, yet, if properly 
analized, it is, with reſpe& to him, rather 
a gratification of revenge, than a retribu- 
tion. The ſuffering of the criminal is of 
no more real ſervice to him, than it is to 
any other individual in ſociety, farther 
than as his paſſions are more irritated. 
The End of Puniſhment, therefore, with 
reſpect to the intereſt of the injured, is not 
anſwered, when no real utility or recom- 
penſe reſults to him, ee no other 
ſatisfaction than that of private revenge: for 
revenge, 
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revenge, though it is a reaſonable foundati- 


on, yet it is by no means a juſt End of Pu- 
niſhment, Which ought, where it is practi- 
cable, to provide recompenſe for paſt inju- 

Ties, and ne againſt future wrongs. 


Wi th regard to the third Bud of Puniſh- 


ment, as it concerns every one indiſcrimi- 


nately, the modes of accompliſhing it are the 


ſame with thoſe mentioned under the laſt 
head; for the general intereſt and ſecurity 
can be procured by no other means, than by 
putting the delinquent to death, by confin- 
ing, baniſhing, or reforming him. 


The head of ſoecific retribution, however, 


does not belong to this End of Puniſhment, 
ſince that can be due only to the injured par- 
ty himſelf, 


The foregoing reflections, reſpecting 
Crimes and Puniſhments, will prepare the 
way for the conſideration of Criminal 
Laws. 585 
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CHAP. III. 
SECT. 1. 
0 Criminal Laws. 


wy is Neaſehbde to ſuppoſe, that, at the 
firſt inſtitution of human polity, the en- 


acting of Laws in Criminal Caſes was the 
principal, if not the only object of legiſla- 


tive attention; and as Criminal Laws ſeem 
to have been the firſt, ſo they ſtill continue 


to be the moſt important concern of legiſla · 


tion. 


The celebrated Monteſquieu obſerves in his 
L' Eſprit des Lots, that the liberty of the 


Cirizen depends principally on the excellence 


of the Cranial Laws. 


All nations, therefore, more eſpecially 
ours, which boaſts of Liberty for the prin- 
0 of its conſtitution, ought to be parti- 
. cularly 
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cularly folicitous to carry their Criminal 
Laws to as great a degree of perfection 


as human Oey is capable of * 
them. 


In order to approach the nearer to this 


perfect ſtate, we ought always to keep in 

view the ends which we propoſe to accom- 

pliſh by enacting of Criminal Laws. 
SECT. I 


2 hs Ends of Criminal Laws, 


VE RY wiſe 11 will, in the 
enacting of Criminal Laws, have it in 
contemplation, rather to prevent than to 


puniſh Crimes; and while they chaſtiſe the 


delinquent, will endeavour to reform the 


man. 


The objects of their concern, darefars 
will 4 _= 


O 2 Akt, 
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ſt, By the judicious penning of the Law, 
to create, by reaſoning, 4 priori, a deteſta- 
tion of the crime forbidden. It is not ſuffi- 
cient that a Law is merely prohibitory and 
penal, but it ought firſt, by dint of rea- 
ſon and perſuaſive argument, to convince 
the judgment, that ſuch prohibition and pe- 
nalty are juſt and expedient for the good of 
ſociety ; for men, in moderate governments 


eſpecially, are to be led more by reaſon than 
terror, 


2dly, Their next care will be, to adapt 
and proportion Puniſhments, as nearly as 
may be, to the different degrees of of- 
fences. e LOST. 


3dly, They will ordain, that reparation 
may, in all caſes where it is poſſible, be 
made to the party injured, by the Crimi- 
nal: For all Laws are imperfect which, 
by the puniſhment of the delinquent, tend 
only to gratify the revenge of the proſecu- 


cutor, without providing for his recom- 
penſe. 


4thly, 
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Athly, and laſtly, They will ordain, that 


ſatisfaction be made to the State for the in- 


jury done to the government, by diſturb- 
ing the _ or violating the ward of 
OT 
Theſe ſeem to be ts principal objects 
which the Law of Nrture, and right Reaſon 
have pointed out for the attention of Law- 


givers, All political Laws which contradict 
the Law of Nature and Reaſon, are abſurd 


and unjuſt. Governments are relatively good 
or bad, in proportion as their political inſti- 


tutions are conformable to thoſe immutable 


Laws. 


But as moſt States, and our own in ſome 
degree, appear to be governed by a ſyſtem 
of policy not only inconſiſtent with, and re- 
pugnant to theſe native Laws, but alſo con- 
trary to the conſtituent principles of their re- 


ſpective governments; it will be worth our 


enquiry to examine the frame and tendency 


of our Criminal Laws, both with reſpect to 


the principles of natural reaſon and of ſtate 
policy. 


og: - SECT. 
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8 E c r. III. 


of, the cine Laws of England, 


ARE. ferctey X+ our ir Criminal Laws i is 

not only an object of horror, but the 
diſproportion of them is a ſubject for cen- 
ſure. All degrees of offence are confound- 
ed; all proportion of puniſhment i is deſtroy- 
ed. They breathe too much the ſpirit of 
Draco, who uſed to fay, that he puniſhed 
all crimes with death, becauſe ſmall crimes 
deſerved death, and he could Rnd no _ 
for the greateſt. | 


But i we attend to 8 the miſtreſs 
of all Law, ſhe will tell us, that puniſh- 
ments ſhould, as nearly as poſſible, bear 
proportion to the offences committed; and 
that it is both unjuſt, and injurious | to 
ſociety, to inflict death, except in caſes 
where the offender | APPEars 1 to de incox- 
Divi, 


Two 
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Two queſtions naturally occur, on the 
examination of 1 n 1 


45 Adee 10 ane has a right 
to take away the life of a delinquent, other- 
wiſe than in caſes which would endanger 


| — Fame faery. 


<Wa Admitting ſuch right, whether there 


is e for exerciſing 1 it. 


u r 


1 
SECT. I. 
2 of the Right of infli@ting Capital 
Puniſhments. 


W TH reſpect to the cight of Pu- 


niſhment in general, it muſt be 

allowed, that the magiſtrate can have no 
power, but what he either derives origi- 
nally from the people, who, by common 


conſent, agreed to reſign their natural 


rights for certain purpoſes, and under cer- 


„ tain 
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tain conditions; or What he acquires by 
neceſſary implication, as means requiſite to 
the end of government for the common 
good; upon the ee Kl 1 N 
prema * e | 


Now, it is clear that the people could not 

poſſibly transfer a right which they could 

not lawfully claim themſelves. It will be 
allowed, that no ane has a right to take. a- 
way his own life; conſequently, ſince he 
himſelf can, in no extremity whatever, put 
an end to his own being, he cannot have 
given the magiſtrate a right of inflicting 
death upon him; and the arguments which 
would endeavour to prove the affirmative, 
might with equal one's de e in vindi- 
cation of ſuicide. 
It is indeed alledged by the writers on 
this ſubject, that the right in queſtion i Is not 
transferred, but relinquiſhed, which is A 
nicety not N conceived. 


 Puſſendarf argues, that as Punithment: hs 
ſomething inflicted on the unwilling, and 


as 
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as that cannot happen againſt a man's will 


which he brings upon himſelf, therefore it 


is difficult to explain how a man can have 
the faculty of puniſhing ' himſelf, and be 
capable of making a a transfer of it to an- 
0 5 


This difficulty he endeavours to ſolve 
thus;—As, ſays he, in natural bodies, by 
the mixture of many ſimples, a compound 


may be produced, in which qualities are 
diſcovered not to be found in any of the 
ſimple ingredients; ſo bodies politic, com- 


poſed of ſeveral members, may have ri ights 


reſulting from their union, which are not 
inherent in any individual: therefore, con- 
tinues he, the magiſtrate or ſupreme body 
politic may have a right of inflicting pu- 


niſhments, ' which was not before in any 


individual: and this, he adds, is eaſily 
accounted for, if we ſuppoſe that every one 


binds himſelf, not only to protect others, 


but to bend his whole force againſt him 
whom the We Yn gba of pu- 
niſhment 5 


To 
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To this it may be objected, That in this 
obligation, by which every one is ſuppoſed 
to be bound, the Criminal himſelf muſt be 
included; and Puffendorf had before very 
zuſtly obſerved, that no onè can be under 
an obligation of devoting himſelf to puniſh- 
ment; conſequently this way of reaſoning. 
does not ſolve the difficulty. His arguments 


indeed, on the whole of this point, ſeem 


rather ſpecious than ſatisfactory, and his ob- 
r rather verbal _ — t! 


It is- true "thay: che its of infliing: 
puniſhments, eo nomine, was not in any indi- 


vidual previous to civil inſtitutions; for pu- 


r _ A Gs are e 


I individuale in 2 "is «f 
Nature, having a right of private revenge, 
though every exereiſe df ſuch right is, pro- 
perly ſpeaking, an act of hoſtility, and not 
a puniſhment ; yet Puniſhment, or che civil 
right of public vengeance, was ſubſtituted- 
in lieu of ſuch natural right of private re- 
venge, 
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venge, which. belonged to every individual 
in a State of Nature. So that the diſtinc- 
tion appears to be merely verbal; and what 
in a State of Nature was a right of private 
revenge in every individual, is, in Civil | 
Society, a right of puniſhment in the ma- 
Ln 


From hence i it is evident, that the right 
of puniſhment in Civil Society cannot juſtly 
be extended beyond the limits which reaſon 
preſcribes to private revenge in a State of 
| Nature. 

This 


The Author of the Hiſtorical Law TraQts obſerves, 
1 That reſentment, when confined within due bounds, 
is authoriſed by conſcience. The delinquent, fays he, 
is ſenſible that he may be juſtly puniſhed ; and if any 
perſon, preferably to others, be intitled to inflict the 
_. puniſhment, it muſt be the perſon injured. Revenge, | 
therefore, he concludes, when provoked by 1 injury, or 
voluntary wrong, is a privilege that belongs to every 
perfon by the Law of Nature ; for we have no criterion 
of right or wrong more illuſtrious than the approba- 
tion or diſapprobation of conſcience : and thus the 
firſt Law of Nature reſpecting ſociety, that of abſtain- 
ing from injuring * is enforced by the moſt eſh- 

catious function, a 
It 
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This right of private revenge may be ſur- 
rendered or transferred to the magiſtrate; 
but no one can give the magiſtrate an arbi- 
trary ri ight over the life of another. Even 
in a State of Nature, one man could not 
juſtly take away the life of another, but in 
caſe of abſolute neceſſity to ſave his own, 
Every one has certainly a right to defend 
his perſon and his property againſt violence, 


and to kill the aſſailant, if he cannot other- 


wiſe ſecure himſelf and his ne 
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mately conſidered, is in fact the defence of 


our perſons; for if an aggreſſor invades 


our property with force, and we are reſo- 
lutely determined to maintain it, our per- 
ſon then becomes the immediate object of 
defence. 


E - 5 "4 4 r er 
e . 2117 


It is well obſerved in the Commentaries on the Laws, 
of England, B. iv. that the right of puniſhing crimes: 
againſt the Laws of Nature, 'as murder and the like, 
is, in a State of mere Nature, veſted in every indivi- 
dual; and that the firſt murderer, Cain, was fo ſen- 
ſible of this, that we find him in Geneſis, chap. iv. ver. 
14. expreſſing his apprehenſions, that wwhoever ſhould 
find him would ſlay him. Bk 

But 
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But all expedients ſhould be tried before 
we proceed to this deadly extremity. That 
nothing but apparent neceſſity can juſtify 
the ſlaying of the aggreſſor, is evident from 
the tenor of our laws, which declare, that 
the danger, in which the ſlayer is, muſt be fo 
great, as that it appears to have been other- 
- wiſe inevitable; and that the defence ought 
to be always even ONES, and not to 
| take revenge. 15 


The law will not allow i it to be juſtifable, 


in caſe of ſe defendendo, to kill any one, 
even though we are aſſaulted, if the party 

could fly from the danger; and the Law will 
not countenance feigned flight, in order to 


gain breath, and fall on afreſh, but it muſt 
be a flight from neceſſity, as far as the party 
can, until he is driven by the aſſailant to a 
wall, ditch, river, or ſome ſuch extremity, 


ſo that there is a moral impoſſibilit v of abep- | 


ing his purſuit. 


The reaſoning upon which this principle 
of law is founded, plainly demonſtrates, 
that neceſſity alone can juſtify us in uſing 
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our power over another's life; and at the 
ſame time proves, that we ackually retain, 
and. may lawfully exerciſe this right 1 in all 
ſuch caſes of eee. 


Hence, therefore, it hay be concluded, 
that we have not parted with the right of 
inflicting death to the magiſtrate, ſince we 
retain it in the only inſtance in which we 
can lawfully exerciſe it. Indeed it is, in 
its own nature, incommunicable; for, as it 
appears that we can only uſe it on the oc- 
caſion above ſpecified, when our own life is 
in immediate or unavoidable danger, conſe- 
quently, before the magiſtrate can interpoſe, 
that cooting ceaſes. 


But if this fake is thus incommunicable, 
it may be aſked, whence the magiſtrate 
derives the power of life and death, which 
he has an undoubted ri 9 to inflict in 
caſes of murder? 


To anſwer this auction, it will be neceſ- 
fary to conſider the natural right of revenge 
in a more extenſive view, | Hitherto we 

= 85 have 


CRIMINAL LAW. 193 
have examined it, only ſo far as it belongs to 


the party injured or attacked ; but there are 
relative, as well as abſolute rights. 


Men, in a State of Nature, have not only 
a right to defend themſelves, but they have 


a right, nay it is a duty enjoined them by 
the Law of Nature, to protect and defend 
each other ; and-this obligation is more or 


leſs. binding, as the relation or connection 
between them and the party W is more 
or  lefa remote. 


8 if, | therefore, one 1s unjuſtly attacked, 
and in danger of being overcome by equal 
force, the Law of Nature enjoins every one 
preſent to yield him aſſiſtance; for it is a 
common cauſe to reſiſt lawleſs might. The 
aſſiſtant therefore, or ſecond, has the ſame 
right of reſiſtance againſt the aggreſſor as 
the party injured; and, if he cannot other- 
wiſe ſubdue him, may Wy kill him. 


If, for want of aſſiſtance, the REA at- 
tacked i is ſlain by the aggreſſor, a right of 
vengeance belongs to thoſe who ſurvive 

| him: * 
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him; and they will be more or leſs keen in 


the proſecution of this right, as they were 
more or leſs intimately : connected with the 


5 party ſlain, 


As the Gn of the Hiſtorical Lak 


Tracts judiciouſly obſerves, every heinous 


tranſgreſſion of the Law of Nature raiſeth 
indignation in all, and a keen deſire to 
have the criminal brought to condign pu- 


niſhment. Slighter delinquencies are leſs 


regarded. A flight injury done to a ftran- 


ger, with whom we have no connection, 


raiſeth our indignation, it is true; but fo 
faintly, as not to prompt any violent degree 


of revenge. The paſſion in this caſe being 
quieſcent, vaniſheth in a moment; but a 


man's reſentment for an injury done to him- 
ſelf, or to one with whom he is connected, 
is an active paſſion, which is gratified in pu- 
niſning the delinquent 1 in a meaſure correſ- | 


ponding to the injury, 


Now, in the caſe of murder, nothing can 


correſpond to the injury but the death of the 


delinquent. The deceaſed is not in being, 
| conſe - 
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conſequently no reparation can be made to 
him. And it is againſt the obvious ſug- 
geſtions of Reaſon to ſuppoſe, that a pecu- 
niary or other ſatisfaction or compoſition 
with the relations, can atone for a volun- 
tary n 


The Aker above quoted II that ſuch 
compoſitions were only conſidered as repa- 
rations in a groſs way of thinking. 


A crime of this nature therefore is in- 
expiable in this world; for as the offender 
muſt be ſenſible, that the conſequence of 
the criminal act deprives him of an op- 
portunity of making reparation te the party 
Nain, he ſhould likewiſe be made ſenſible, 
that no ſatisfaction to thoſe Prejudiced in 
the ſecond degree, can abſolve him from 
the penalty due to his crime; for Reaſon 
pronounces, that a delinquent who has 
committed a crime inexpiable in this life, 
ſhould be excluded from exiſtence | in this 


W orld. 
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This right of vengeance belongs not 
only to the relations of the deceaſed, but to 
every one in a State of Nature; for it is 


every man's concern and intereſt, to ſecure 


himſelf againſt a delinquent who is ſo de- 


praved and deſperate as to commit a crime 
of an inexpiable nature. Every one may 


apprehend that it may be his own turn, and 
there can be no ſecurity againſt a grey 
but his death. 


Againſt other injuries a man may not 


only take ſecurity, but, in caſe of violation, 


may obtain ſatisfaction; whereas, againſt 
a murderer, no fecurity is valid, fince he 
can obtain no recompenſe, if it prove 
ineffectual: The vengeance therefore taken 
on a murderer, is not a revenge of triumph 
which regards the crime paſt, but it has 


for its object the future ſafety of all; and 
vengeance directed to this end may, in a 


State of Nature, 5 lawfully exerciſed by 
any one. 
Cicero, ſpeaking of the Rights of = 


which, he ſays, are not founded on opinion, 
- 3, OR. 
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but innate in us, mentions revenge by way 
of illuſtration. Revenge he defines to be, 
that by which we repel violence and injury 
by means of defence and vengeance. 


Was it neceſſary, many authorities 
might be adduced to prove this natural 
right of revenge to be in every one in a 
State of Nature. Therefore, at the inſti- 
tution of the civil ſtate, it conſequently 

paſſed by neceſſary and tacit implication to 
the magiſtrate, who is armed with the 
ſtrength of the whole body; ſo that there is 
no occaſion to tuppoſe, a formal and actual 
transfer. 


Thus it appears in caſes of murder, which 
admit of no reparation, the magiſtrate may 
lawfully inflict death, from the apparent 
juſtice and neceſſity of his exerciſing ſuch 
power for the common good; and his 
right is nothing more than the common 
right of vengeance, which every one had 


againſt the perpetrator of the inexpiable crime 
of murder. 


P 2 Lord 
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Lord Hale ſeems to admit, that in caſe 
of murder, the Law of retaliation | was 
Juris natural ; 3 and that in other caſes the 
lex talionis was Juris poſtivi. Of all other 
crimes, as has been obſerved, the party 
injured might obtain a recompenſe, and 
ſecurity might be had for the future; but 
in cafe of murder, no . reparation can be 
mads to the injured, and the ſurvivors can 
have no ſecurity but the e of the de- 
e 36963 be . 


The nigra; 4 beringt a e's ' 
inflict death in caſe of murder, as being an 
inexpiable crime, let us examine whether 
there is a neceſſity of extending . 20 
niſhments to other caſes. 


CHAP. 
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CHAP. V. 


OY 
ſs 


SECT. I. 


af + the Neceſſ 1 of iu hiding — 4 
N Funiſbments. en bug 


/ 


TANY urge the neceſſity of ſan- 

- guinary Laws, and plead: the origi- 
nal conſent of mankind to their inſtitution, 
with their implied and tacit conſent to their 
continuance. But theſe pleas do not prove 
them to be either juſt or 43. {acorn | 


How many Sunne and abſurd cuſtoms, 
which prejudice once idolized as ſacred, 
are now happily aboliſhed? Such is the 
inveteracy of habit, that it will give a ſanc- 
tion to the moſt unnatural and horrid prac- 
tices. We read of Indian nations who uſed 
to feaſt on the bodies of their deceaſed 
relations. When Darius aſked theſe fa- 
E vages, 
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vages, on what condition they would con- 
ſent to burn their dead, after the Grecian 
faſhion; they aſſured him that no induce- 
ment whatever could prevail on them to 
adopt ſuch à practice. When, in like 


manner, he demanded of the Crecians, on 


what terms they would agree to feed on 
their deceaſed friends, after the Indian 
euſtom; they received 82 propoſition with 


horror. 


It was thought neceſſary among our 


rude German forefathers, to ſacrifice cap. 


tives taken in war; and general aſſent 
gave a ſanction to the inhuman cuſtom, 
But the preſent age is too poliſhed and 


refined, not ta hold this ſavage praciice in 
| abhotren ce, 


We N not, however, reſort to ſuch 
diſtant inſtances to prove the triumph of 
cuſtom over reaſon and humanity, Scarce 
two centuries have elapſed, ſince, under the 


eſtabliſhment of Law, and the ſanction of 


Religion, a practice prevailed in this coun. 
try, of burning thoſe brave but unfortunate 
Martyrs 
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Martyrs to opinion, whom the intereſted per- 


ſecutions of popiſh bigots marked out for = 


facrifice under the name of Heretics. Nay» 

it was no longer ſince than the 29 Car. II. 
| (not one hundred years ago) when the laſt 
badge of religious perſecution in this coun- 
try, the writ de Heretico comburendo, was 
aboliſhed; but the practice of burning here- 
tics ſtill prevails in thoſe countries where re- 


ligion is impiouſly perverted to blind the un- 


derſtanding, and to harden the hearts of its 
| votaries againſt their fellow-creatures. 


| Theſe abſurd, unnatural and brutal prac- 
tices are, however, juſtified on the footing 
of neceſlity, and in many places have ob- 


tained general aſſent, and received the ſanc- 


tion of Law, But no neceſſity, no general 
afſent is of force againſt the Law of Nature. 


There are immutable and eternal relations of 


things antecedent to all human inſtitutions, 
which fix ſuch certain boundaries to right 


and wrong as no Laws whatever can either 


limit or extend. 


The violation of Law, ſays Gordon, does 


not conſtitute a crime where the Law is bad, 
8 but 


1 
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but the violation of what ought to be Law is 
a crime even where there is no Law. The eſ- 
ſence of right and wrong does not depend on 
words and clauſes inſerted in a code or ſta- 
tute-book, much leſs upon the concluſions 
and explications of lawyers, but upon rea- 
fon, and the nature of things antecedent to 
all Laws. In all countries, Reaſon is, or 
ought to be, conſulted before Laws are en- 
| afted; and Laws had better to have never 
been made where it is not conſulted. Rea- 
ſon is, in ſome degree, given to all men; 
and Cicero ſays, whoever has Reaſon has 
right Reaſon ; that Virtue is but perfect Rea- 
ſon; and that all nations having Reaſon for 
their guide, all nations are capable of arriv- 
ing at Virtue. | 


1 muſt be founded on Rea- 
ſon, otherwiſe they are uſurpations on the 
natural rights of mankind: and no general 
aſſent, or ſuppoſed neceſſity, can give them 
that validity which they do not derive from 
their own juſtice and expedience. 


An obligation from one individual to an- 
ether to do an ok. ar moral act, by the 
Law 
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Law of the land is void in itſelf: and by the 
ſame reaſon all obligations to public Laws 
are void, when they are repugnant to the un- 


alterable principles of nt reaſon and moral 
virtue. 


er. n 
De ſame ſubject continued. 


ART HER, with reſpect to the ne- 

ceſſity which is the grand argument for 
Capital Puniſhments, it may be obſerved 
from experience, that what was, and in ſome 
places ſtill is, deemed neceſſary, has among 
us been found to be inexpedient and inhu- 
man; and we perceive that the abolition of 
ſuch barbarous cuſtoms is attended with no 
inconvenience, but, on the contrary, pro- 
ductive of infinite improvement. 


In truth, we are apt to be ſwayed too 
much by political maxims, and the pre- 
tended neceſſity of things: there are many 
Principles in the adminiſtration of govern- 

ment 


— — — — — — 7 —— *ö CEE 
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ment inconſiſtent with right teaſon and ſtrict - a 
juſtice, which 'political caſuiſts attempt to 
vindicate by the general plea. of neceſlity, 


and by making ſubtle and extravagant diſ- 


tinctions between political and moral vir- 


tue, which have no real foundation in na- 
ture. 158 


The bulk of the people, from their WY 
lence and incapacity, judge every model to 


be perfect to which they are accuſtomed; 


and think whatever is, is neceſfary to be 


done. They are enemies to innovations, be- 


cauſe they are too ſhort· ſighted to perceive 
the good which may reſult, or too inert to 
oppoſe the inconveniencies s which may enfue, 
from a change. 


How many revolutions have taken place, 
by which ſociety has been improved, which, 
when they were firſt in agitation, were 
deemed Uropian and chimerical ? How many 
projectors have been deemed mad and fool- 
iſh, becauſe their countrymen were blind and 


> obſtinate? What violent oppolitions have 
: been made in this kingdom to many new - 


regulations, 
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regulations, which, upon experience, have 
proved of fuch uncommon utility, that their 
moſt eager opponents have at length petition- 
ed to be made partakers of what, through 
ignorance and pertinacity, they had before 
ſtrenuouſly rejected. £4 


Though the ſtate of ſociety, eſpecially in 
this kingdom, is greatly improved, there is 


ſtill room for farther 4mendment z and we 


are yet many removes from the perfection 
we are capable of * 


— 


SECT: III. 


Farther Con tinuation of this Sub- 
fed. 


the anſwer of the Earls and Barons at 
the famous Parliament of Merton, where the 


Prelates endeavoured to procure an act to al- 


ter the Common Law, and ſubſtitute the Ci- 
vil and Canon Law 1 in its ſtead, 


This anſwer, though extremely fired 
ns pertinent at that time, has been ſince 
quoted 


NOLUMUS le Anglie mutari, vas 
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quoted with great impropriety by thoſe who 

have oppoſed new inſtitutions. Many obſti- 

nately perſevere in a beaten tract, though 

rugged and unpleaſant, rather than deviate 
into- a untrodden path, however ſmooth and 
inviting. 1 e e 


There are certain aphoriſms, which men | 
of weak minds or intereſted' views ate al- 
ways ready to apply for want of ſolid reaſons 

to ſupport their objections. When any 
ſcheme of improvement is offered, hundreds 
will tell you, that innovations are dangerous, 
for one who is capable of pointing out where 
| the apprehended danger lies. 


1 Should this maxim prevail in the extent to 

| e which ſome are deſirous to ſtretch it, our 
13 aus would become, like thöſe of ſome eaſ- 
=: tern nations we read of, immutable. But 
innovations are then only dangerous, when 
they are not founded on reaſon and juſtice, 
| and when they are not introduced at a pro- 
„ per time and with ſuitable caution. , 


| If we are detbrted from attempting inno- 
£ vations, for fear of - fome Uncertain n danger | 
3 5 - 10”. 


/ 
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in the experiment, we muſt be content to 


labour under all the miſchiefs and incon- 


veniencies, which time, and a change of 
circumſtances, brings on almoſt every in- 
ſtitution, however expedient and unexcep- 
tionable at its original eſtabliſnment. As 


circumſtances vary, policy. ſhould undoubt- 
edly. accommodate its Hitem to ſuch a vari- 


ation. 


However political caſuiſts may pride 
themſelves in ſubtilizing and reconciling 
moral repugnances with public neceſſity, 


we may venture to conclude, that whatever 
ſhocks the common ſenſe and feelings of 


Os is ligand in its . 2 
men. MOL nenne 


9 © ie. ; 2 | 10 
! 9 \ 2 


Mie can Fe more en to * * 


1 1 than the confounding the different 
degrees of crimes, and with indiſcriminate | 


ſeverity inflicting capital nn on 
en — It il ven 155 
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ddinquen from offending, is a vain ſup- 


poſition. 
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poſition. The dread of future puniſhment, 


however formidable and inevitable too, 
(though it is ſeldom that offenders think pu- 
niſhment unavoidable) makes but inadequate 


and impotent impreſſions on a man, while 
under the preſent predominancy of an impe- 


tuous paſſion; as is notorious from the very 


lender effects of religious feats on true bog 
lievers. 


SECT. W. 


Cf deratin of 4 utherities on this 
7 | 


A Syſtem of government, da on, 
or ſupported by, the neceſſity of in- 
flicting Capital Puniſhments with fuch-indiſ- 
criminate ſeverity, muſt be eſtabliſhed. a- 


gainſt the fundamental-principles bf the Law 


of Nature and Right Reaſon, which forbids 


us to take away life unleſs. to ſave our own, 
' or avenge the death of another. But hap- 


pily ſuch neceſſity ſeems: to be, in our free 


conſtitution, purely imaginary, ,, ö 


Lord 
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Lord Hale, whoſe opinion deſerves to be 
highly reſpected, is, it muſt be confeſſed, 
an advocate for this neceſſity. © Although, 
he obſerves, many ſchoolmen and canoniſts 
are of opinion, that death ought" not to be 
inflicted for theft, yet the neceſſity of the 


peace and well ordering of the kingdom 
hath, in all ages and in almoſt all countries, 


prevailed againſt that opinion, and annexed 
death as the puniſhment of theft.” And in 
further ſupport of this neceſlity, his lordſhip 
refers to Cyvarruvias, where, he tells us, thig 
caſe | is eamedly diſputed. 200 


| Uebe conſulting MS his opinion 


appears to be, that thefts ſhould be pu- 


niſned capitally, where they are flagrant | 


either in quantity or quality: and his reaſon 
is, © becauſe men make a jeſt of lighter pu- 


niſhments.” 


Nete it is to be obſerved, that the rule 


of puniſhment, according to the reaſoning 


of Covarruvias, is to be regulated by the 


90 meaſure of diſtributive juſtice; and the 


puniſhment” to be either capital or not, 
according 


— onto men. 
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according to the quantity o or quality of t the 
2 N nr 


But the crime of theft, conſidered ab- 
ſtractedly and by itſelf, does not admit of 
any diſtinction of puniſhment ; for though 
with regard to the party robbed, the theft 


is more or leſs grievous, according to the 
quantity or quality of it; yet, with reſpect 


to ſociety, the bad tendency of it is equally 
the face, and he crime n n 17 


"Thaw this colts: Plato yh his 


Laws when he ordained that, If any one 
was guilty of public theft, whether. it was 
of great or little value, he ſhould incur the 
ſame penalty; for that he who took a thing 


of trifling value, ſnewed the ſame diſpoſition 


to theft, as he who ſtole inen of renter: 


value. | 
U 


This Law of Plato's is agreeable to rea- 


8 For the Law ſhould never make a 


diſtinction between crimes of. the fame 


ſpecies, though particular circumſtances at- | 
tending the criminal act, may be a founda- 


YL, 
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tion for the magiſtrate to extend mercy to 


the ae 


1 as Get is of opinion, that the 


rule of diſtributive juſtice ſhould be obſerv- 
ed in different ſpecies or degrees of the ſame 
crime, why, it may be aſked, ſhould not the 
| ſame meaſure of diſtributive juſtice be main · 
tained between one crimeand another ? And 


why ſhould theft be puniſhed with the ſame 


capital rigour as murder ? Perhaps the beſt 
anſwer that can be Ry is that of Draco g 
| above cnn 


To argue for the 3 of luca 


death, upon this foundation, © that men 
make a jeſt of lighter puniſhments,” is to 
reaſon upon a principle which may be car- 
ried farther than thoſe who advance it 


perhaps foreſee, or would wiſh it to ex- 


| dend. 


11 will not be denied, that there are ma- 
ny flight crimes which merit only light pu- 


niſhments, and to thoſe who make a jeſt of 
them they are certainly no puniſhments. But 


Q becauſe 
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becauſe they loſe their effect and become the 
jeſt of offenders, will it be ſaid, that there- 
fore their ſeverity muſt be increaſed ? Is 
it not obvious, that if puniſhments are to 
be increaſed on this account, they may 
be aggravated till all ſlight crimes-are made 
capital ? Such a ſyſtem of legiſlation as 


| this reaſoning tends to eftabliſh, | would 


indeed breathe oy: true gow of Draco * 
laws. 5 


Beſides, in wk it is not -thsh nature or 
degree of puniſhment, which makes it ei- 
ther a jeſt or a terror; but the nature or diſ- 


poſition of the ſufferer. Many delinquents 


make a jeſt of capital puniſhments, and ſmile 
at axes and gibbets; while to others, the 
ſhame of public Rs 1550 is ene 
than death. 
Ada however, that the terror of 
capital puniſhments had the ſame effect on 
all, yet it is againſt the Law of Nature to in- 
flict death for the prevention of crimes of 
leſſer 22 8 ay than PRE | ; 


As 
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As the Annotator on Lord Chief Juſtice 
Hale obſerves, not only Schoolmen and Ca- 


noniſts were of opinion, that death ought 
not to be inflicted on theft, but it was like- 
wiſe the ſenſe both of the Jewiſh and Ro- 


man Laws; and theugh, as his Lordſhip 


ſays, the principal end of puniſhment is to 
deter men from offending, yet it will not 
follow from thence, that it is lawful to 
deter them at "ny TR: and by any 
means. 5 

Once even to 1 lars may be in- 
forced by unlawful methods. Eft pane mo- 


dus, ficut rerum reliquarum, ſays Cicero, in 


his Epiſtle to Brutus. And again, in his 


firſt hook. of Offices, Eft enim clay 8 
nen mud. = 


Bun, i in i truth, « experience evidently 3 
us, that capital puniſhments do not anſwer 
the end propoſed. - And many among the 
beſt and wiſeſt men have recommended 
lenity and moderation in puniſhments; and 
arb ſyſtems. have been found to make 
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the moſt - orderly and well-diſpoſed Cit- 
zens. 1 > 


ons ftrongly recommends it to all 


: Chriſtian princes, to copy the example of 


| Sabaco king of Egypt, a prince of moſt dif- 
tinguiſhed piety, who, as Diodorus tells us, 

changed capital puniſhments, with good ſuc- 
ceſs,” into ſtated kind of labour: And in- 


_ deed we learn from hiſtory, that the nations, 


whoſe civil inſtitutions have been moſt ap- 


425 plauded, have not puniſnhed theft capi- 


Quintilian very juſtly remarks, that no 

one will doubt, but that if it is poſſible to re- 
Gai the guilty, as it is allowed to be ſome- 
times poſſible, it is much better for the com- 
monwealth to ſpare their lives, than to YR. 
mn ny. "Se MES 


We may ken dmit, chat the true 


meaſure of human puniſhment ſhould be 
governed by the general intereſt 'of the 


ſtate; bur we w _ deny - that the 
intereſt 


D S * 
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intereſt of any free and well regulated 


ſtate requires capital puniſnment to be in- 
flicted, except in a caſe where the ſafety of 


the ſtate demands it. And we contend, 
that there are more effectual methods of 


police, by which criminals may be amend- 

ed themſelves, make reparation to the 
injured, and by their puniſhments be- 
come a living and daily example to 
others. 


In this country we have never known, 
that any addition to the ſeverity of puniſh- 


ments has had the intended effect of check- 
ing the progreſs of theſe crimes againſt which 


they were directed. We have at this time 


a remarkable inſtance to the contrary, in 
the act of parliament for the more ſpeedy 
execution of criminals in caſes of murder, 
and for anatomizing their bodies after ex- 
ecution. | 


This Law was, no doubt, well . OY 
and had a ſtrong appearance of anſwering 


the good end for which it was calculated, 
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| Nevertheleſs experience has proved its inef- 
ficacy; for the number of murders has rather 
increaſed than diminiſhed ſinee the e 
of dat 1 85 


It mut then be adenieed, that thi terer 
ey of puniſhments does not leſſen the num- 


der of criminals; and ſuch rigour is more 


particularly inexpedient in our free conſtitu- 
tion, in which the Judge, in capital caſes; 
muſt pronounce the ſentence of the Law, 


and the ſovereign has no power to alter it, 
though he may remit it by pardoning the 
öffender. So that the exceſſive rigour of 
the Law produces this dilemma, that a cri- 


minal muſt remain totally unpuniſhed, or 
undergo 2 enten ce too grievous and ſevere 


for the offen ce. 


The arguments of che old writers, 150 
ſome of later date, ſuch as Grotius and 
Puffendorf, &c. cannot, as has been ob- 


ſerved, be applied to our conſtitution. 


Their reaſoning is calculated for the meri- 
dian of thoſe governments, where the 
ſovereign * alter, <iſpenſe with, or 

mitigate | 


CRIMINAL LAW. 227 


mitigate the Law at pleaſure. But in our 


conſtitution there is no medium, in capital 


caſes, between ſeverity and impunity. 


It has been remarked, that the writers 
above-mentioned recommend lenity and mo- 


deration in puniſhments, though they, and 


in particular Pufſendorf, declare their opinion, 
that it is not unlawful to inflict capital pu- 
niſhments in caſes of theft, Sc. for the pub- 
lic good. | 


Fo 


But, in truth, ſeverity in puniſhment 


cannot tend to the public good, unleſs ſuch | 


ſeverity is warranted by the Law of Nature» 
to which all human laws and ſentences 


ſhould be referred. The ſubtle diſtinctions 


which philoſophers and politicians have 


eſtabliſned between moral and political 
good, has beem productive of, and applied 
to juſtify the moſt unnatural, inſtances of 


cruelty and injuftice. It is a diſtinction 


founded on the vanity and arrogance of 


men bewildered in ſpeculation, Who, have 


5 proudly erected a ſyſtem of their own, in 


nN to that of Nature and Reaſon, 
WH A tem 
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| A ſyſtem which ambition finds its intereſt in 
ſupporting againſt the common ſenſe and 

undoubted rights of mankind. To 


To this dangerous refinement, however, 
we may oppoſe the authority of the n 1 


 Nunguan lud natura, . Japientia dicit. | 
Nerf 


And we may venture to ay, that a police 
founded on the unnatural principles of ſuch | 
a eee, is a een ee, 


EN AP. v. 
| $ECT. * 


| 07 FA Cauſes which have FE 
cied the Severity of Pumſoments. 7 


F we enter into an accurate and palitical 6 

J inveſtigation of the cauſes which gave 
riſe to the exceſſive rigour of Puniſnments, 
we ſhall be more clearl 9 convinced that 
their 


their hard nature is unſuitable to our mode- 
rate and free conſtitution” . | 


This examination likewiſe will lead us to 
account for the errors of thoſe writers, who 
argue in ſupport of ſuch rigour, as eſſential 
to the public good. Inſenſibly biaſſed by the 
prejudice of education, and blinded by the 
habitude of living under partial conſtituti- 
ons, where the intereſt of the governing was 
miſtaken for the public good, they framed 
their notions accordingly, and thought every 
ſeverity lawful which tended to ſupport and 
eſtabliſh the ambition and avarice of the 
rulers over their oppreſſed and — tab» 
jects. | 3 2 


It is not from the ignorance of legiſlators, 
that good and equal laws are not inſti tuted. 
But it ariſes from wilful errors in the origi- 

nal frame of political conſtitutions, or to 
accidental revolutions, which ſet up and 
eſtabliſh an intereſt in the governing, ſupe- 

rior to, and diſtinct from, the intereſt of he 
governed. - | | 


'At 
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At the fuſt inſtitution of civil govern» 
ments, whether they are ſuppoſed to be 
eſtabliſhed by uſurpation or compact; that 
is, in other words, whether they ate de- 
ſpotic, or comparatively: free; the intereſt 
of the rulers has been the firſt, or at leaſt 
too much the principal, object of conſidera»: 
tion. If they are eſtabliſned by the firſt 
method, the uſurper maintains by terror 
what he acquired by force : and thus fear, 
as Monteſquieu obſeryes, is the principle of 
deſpotiſm. If they are founded by the 
ſecond method, the people are too apt to 
compliment the magiſtrate in whom they. 
confide, with too much power and inſtu- | 


encèe. 


As it is the nature of power to be en- 

croaching, the rulers watch every oppor- 
tunity and take advantage of every revolu- 
tion to extend their ſway. Encroachments 
of this nature ſometimes paſs in ſilence ;. 
nay they are frequently countenanced by, 
the public voice of a biaſſed or deluded, 
multitude, till at length they are claimed as 
9 and confirmed as parts of the 
constitution, 
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conſtitutioh, under the ſanction of ſevere pe- 


nalties: And as, in ſuch partial and ill 


conſtituted ſtates, it is not ſo much their 


eoncern to prevent and reform as to puniſh, 
ſo the ſeverity of the Laws holds an equal 


and rigorous meaſure throughout the vari- 


ous modes 'of — 


Such governments ſeem to be founded on 
| the reaſoning of Thraſymachus in Plato's Re- 


public, who there defines juſtice to be 
That which is for the intereſt. of the ſu 


« perior.:” And adds, that the greateſt in- 


juſtice i is productive of the greateſt happi- 


. as in the caſe or perfect . 


When Sacks Aa dies as is as 
eſtabliſhed, many cauſes contribute to its. 
ſupport : The prejudice of education influ- 


ences many to think that thoſe regulations 
muſt be juſt and expedient, which their 


grandfathers agreed to, and their fathers ap- 
proved : The. timidity of others and their: 


indifference to public concerns, makes them 
tacitly acquieſce under - inſtitutions which 
their Judgment condemns, Men of mild and 
philoſophic 
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philoſophic diſpoſitions cultivate the arts and 
| ſciences, and leave the wheels of government 
to the rotation of Chance; and the ambition 
and avarice of another claſs make it their in- | 
tereft to uphold ſuch a partial ſyſtem, which 
affords them a dangerous (cope of acting as 
public robbers, petty tyrants, Pl underers, 
md extortioners. | 


As in all governments of this kind the 
principal end of policy is to ſupport this un- 
equal and injurious ſyſtem, and as every 
thing which tends to that end is honoured 
with the name of political virtue, and zeal 
for the public good; therefore little care is 
taken of the morals of the people, and 

where they are depraved, no endeavours 
are uſed for their reformation, but they are 
doomed to death for expiable crimes, 'in or- 
der to fave the legiſlator the trouble of re- 
dreſſing ſuch private evils, which are in truth 
the true public concern, that they may be 
more at leiſure to provide for, what they call, 
the Public Good, which is in fact nothing 
but the W of a few. 


15 | 
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Thus the unhappy wretches, whom po- 


verty or habitual depravity have inſtigated 


to the commiſſion of capital offences, fall 
deplorable victims to the ſeverity of laws in- 


ſtituted by injuſtice and uſurpation, upheld 


by ignorance, inattention, and intereſt, and 
ſanctified by cuſtom, 


" Tan 8 0 to „ proſctibe 


han not merely from mechanical habit, 


but from rational princi iples. Their deſign 


ought to be to rectify the diſpoſitions of 


mankind, and make them in love with 
juſtice; and this ought more particularly 


to be the intention of the laws in our hap- 


py conſtitution, as, ſince the revolution eſ- 


pecially, it really has the public good for its 
object, which in moſt other arenen is 


NV a. pretence. 


* 


1 is yet another cauſe too, which 


has contributed to the ſeverity of puniſh- 


ments, and which ariſes from a miſtaken, 
though perhaps a laudable principle, that 


is, the ee of poſting. in the legiſlature. 
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ERH APs FR great ſeverity of our 
| Laws has been in ſome degree owing to 
their having been made Ragr unte tra, on fome 
fiidden' 58 lion, when 4 combination of a- 
e een eren. ſome _ 


w% U ws +> $& 4 ; 8 Fo 0 ” + 51 8 1 


en, in che d Wee 
htm to inſlict thoſe beau 
on en ans which ate moſt terrible o 
their own- imaginations; and as nothing is 
more terrible than death to thoſe who poſ- 
ſeſs eaſe and affluence, they therefore deem 
Capital Puniſhments to be ty" the. 
Arotgett ohjefts of terror. os hain, or la 
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ut it is wrong, in ſuch caſes, 00 30885 | 
"fra our own feelings, unleſs we could put 
ourſelves in the place of the criminals who 
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are the objeQs'oF our conſideration. Men, 
who are capitally guilty, are ſuch as are 


generally tired of life in the manner they 


hold it; and who therefore commit crimes 
to better their condition, or put an end to 
their being. They generally make their 


advances to the wickedneſs they. intend to 
perpetrate, with tlie view of thi s alternative | 


before their eyes; and conſequently the 


terror of death hath not ſufficient influence 


to deter them b from their rd} perate 2 


A _ *» 4 
un. 4 | * | | 
5 9 * * * 4 * ” 
+a MR, , it — 4 a, 1 4 
- 


— trat cobliet: adds: of bs 


_ nature, deſcribes the ſituation: of ſuch 
_ Wtetches' in the: following ſpeeches of the 
two murderers in Macveth. The firſt 


1 
alt eum D 
1 Wem ts vile e. buffets of the world - 
Are o incens d, that I am reckleſs what 
1 do, to ſpite the "we . Het e 1 
The ſecond adds, | 


. 


And T, PE Py 
80 weary with diſaſters, tugg d with fortune, 
That I would ſet my 21 any chance | 


Ty mend it, or be rid on't. 


Again, 


6 r 
— IO AG 77 Cogr 
mY 
2 A 2 g 
„ — 8 0 Jo 
4 8 


Again, in his Play of Meaſure for Mea- 
ſure, he has repreſented the hardened crimi- 
nal, as a man that apprehends death no 5 
„ more dreadfully. than as a drunken; ſleep; 4 
40 careleſs, reckleſs, and fearleſs of what is 
6“ paſt, preſent; and to come; inſenſible of 
6 mortality, and mortally deſperate.” It 
is well obſerved: by the Author of Principles 
of Penal Lau, that the crimes of ſuch a 
man may perhaps have made him unfit to 
live, but he is certainly unfit. to die. The 
ſafety of the communi ty, and the preſer- 
vation of individuals, may call for his 
execution; but the boſom of Humanity will 
heave in agony at the idea, the eye of i 
Religion will turn with War wars the 5 
ſpectacle. Get H eien O. 5 


We learn from experience, that, in thoſe 
countries where puniſnments are mild, the 
minds of the people are more affected by 
them, than they are in other places by 
more ſevere ones, This leſſon alone is 


* [experience fait remarquer, que dans hs pays ou 
les _ ſont douces, I'Eſprit de Citoyen en eſt frappẽ, 
comme 1 eſt ailleurs 1 les . grandes. | | | 
| | L Eſprit des Lolx. 
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ſuſicient to teach us, that we gain no other 


end by the ſeverity of puniſhments, than 
that of hardening the minds of the people, 
and adding deſperation to depravity, 


But in order to prove more effectually that 
rigorous and ſanguinary laws are inconſiſ- 
tent with our free and moderate conftitu- 
tion, it will be proper to take a view of 
our Criminal Laws in all their different re- 


lations, 


CHAP. VI. 


"SECT, L 


Of the d ferent Relations of 0 our 


Criminal Las. . 


HE flaron de Monteſquieu obſerves, 
that all laws ſhould be relative to the 
tiles of the -government, to the na- 


ture of the climate, to the morals, man- 
ners, and religion of the people; and, 


R Wa 
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laſtly, to the number of irthabitants. Let 
us therefore proceed to examine our Crimi- 
nal Laws in theſe various refpects. 


1 5 


07 Crininal Laws with EU to 
the Principles of our Government. 


HAT all Laws ſhould be framed 
correſpondent with the Principles of 
the Government where they are obliga- 
tory, is a political axiom not to be con- 
troverted. Severe Laws, it will be allowed, 
are beſt calculated for the ſupport of 
deſpotic power; but moderate Govern- 
ments are to be maintained ed a milder | 
Men. | | 


It would be eaſy to prove, days the 
writer above quoted, that in all, 
moſt of the ſtates in Europe, the rigour of | 
puniſhment has diminiſhed, or augmented, 

| © in 


Fd 
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in proportion as they approached towards, or 
deviated from, Liberty T., 


The truth of this propoſition may be 


illuſtrated by various inſtances drawn from 
hiſtory. It has been remarked by the 
Chineſe writers, that, on the eve of a revo- 


lution, there was always a great increaſe 
of rigorous puniſhments; and that a cor- 
ruption of morals kept pace with their pro- 


greſſive ſeverity. 


This truth may be Sinks d 
by taking a ſhort review of the Athenian 
Government. To ſearch for the author of 
every ſucceſſive change in the frame of their 


laws, would be an obſcure and endleſs in- 


quiry. It will be ſufficient that their rigour 
was mitigated i in proportion as Liberty gained 


Rong and aſcendency. 


+1 cab aisè de prouver que dans tous ou preſque 
tous les Etats d' Europe, les peines ont diminue, a 
meſure qu'on geſt plus approche, ou plus eloigné de 
la Liberte. L Eſprit des Loix. 


Sq 11 
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It is well known, that Draco the Archon, 
in the thirty-ninth Olympiad, puniſhed 
almoft every trivial offence with death. 
They who were convicted of idleneſs, or 
who ſtole an apple, were doomed to ſuffer 
the ſame fate with criminals who committed 
murder or facrilege. Therefore Demades 
js remarked for having ſaid, that Draco's 
laws were not written with ink but blood, 
And Draco himſelf being aſked, why he 
made death the puniſhment of moſt crimes, 
gave the anſwer before alluded to, Small 
* crimes deſerve it, and I have no higher 
« for the greateſt.” During his Archon- 
ſhip the people ng under tyranny ang 
oppreſſion, 


But, in the forty-ſixth Olympiad, Solou 
being Archon, he repealed all thoſe bloody 
Laws, except that only which concerned 
murder. This wiſe legiſlator endeavoured 
to reſcue the people from the burden of op- 
preſſion, and laboured to correct the abuſes 
in government, by reforming the manners 
of the people, which 1s the only effectual 


method. 
He 
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| He introduced ſuch a mild ſyſtem of Go- 
vernment, and eſtabliſhed ſuch a prudent 
equality, that though the executive power 
and magiſtracy continued in the hands of 
great men, yet the inferior people were ſe- 
cured from oppreſſion, and admitted to ſome 
ſhare in the Government. OY 


Though Solon, however, uſed the pre- 
caution of making the Senate take a ſolemn 
oath to preſerve the laws, yet his care was 
not ſufficient 'to ſecure them from the 


innovations of lawleſs and ambitious 


men. 


Some time after, the tyrant Piftratus 
e the Athenians of their liberty, and 
though he himſelf and his ſon, as Plutarch 
informs us, did, in a great meaſure, ad- 
here to Solon's inſtitutions, yet they did not 
follow them as laws, but obſerved them 


as wiſe and prudent counſels, from which 


they departed whenever they found them 
to interfere with their intereſt or inclina- 
| tion, 


R 3 . Tins 
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This tyrant's family being expelled, So- 
lon's inſtitutions were reſtored by Clythenes ; 
but they were afterwards violated when 


tyranny again reared its head, and the 


form of the Government was changed, firſt 
by the Four Hundred,” and chen by the 
Thirty. 


In theſe ſeveral revolutions, uſurpation 
was ſupported by ſeverity. Mild laws were 
changed for more ſanguinary inſtitutions; 


and the people, who oppoſed ſuch tyranny, 


were diſpatched out of the way, while 1 
who acquieſced, were enſlaved. 


It was under the uſurpation of the Thir- 


ty, that an attempt, as Plato tells us, was 


made to put a Citizen to death unjuſtly, 


which Socrates oppoſed, and thereby drew 


their hatred upon him. Their Government 
was ſo cruel and tyrannical, that Plato, who 
was then a young man, being invited to take 
a ſhare in the adminiſtration, declined it, 
though many of them were his friends and 
relations. 


The 


The ſame obſervations will hold good with 
reſpect to the Roman Government. In the 


days of their freedom, their Laws were mild, 


and their morals pure; but when tyranny 


and uſurpation lorded it over their liberties, 
then the Laws became ſanguinary, and the 


people corrupt. | Offences multiplied with 
penalties, and ſeverity having a natural ten- 


deney to debaſe the mind, it conſequently 


a the aided of Virtue: 


The . as 8 obſerves, * 


ing the reigns of their Kings, being inſti⸗ 
tuted for a people compoſed of fugitives, 


ſlaves, and plunderers, were uncommonly 


ſevere. Had the Decemvirs conſulted the 
true ſpirit. of the Commonwealth, they had 
not given place to thoſe Laws in their 


Twelve Tables; but as they entertained 
views. of tyranny, they had no intention. of 


acting with a ſpirit e to the conſtitu- 


tion. a 


The arbitrary deſign of the Decemvirs 


was evident, from the capital puniſhments 
MAY decreed againſt the authors of ſatirical 


R 4 pieces, 
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pieces, which were quite oppoſite to the ſpi- 

rit of a Republic. But men, who intended 
to ſubvert public liberty, were / afraid of 
writings which might 2 _ TER of 
Freedom. +,-31 eie 


After the ple of che ieee 
all the Penal Laws which they had enacted 
were, in fact, abrogated. They were not, it 
is true, repealed in form; but the Lex Portta, 
by which, as Livy tells us, it was ordained, 
that no Roman Citizen ſhould be beaten or 
put to death, rendered them entirely uſeleſs. 
 Livy's remark on the Romans was, about 
this time, ſtrictly true: for no people ever 
mr n moderation 1 in ee, 


rf, 


1 beſides "R e ef aid dene we 

conſider the right which the accuſed had of 

going away before judgment, we ſhall find 

that the Roman Laws were ſtrictly conform 

able to the 811770 of F reedom. 

© Sylla, who (egrfn add enn Wo tes; 
and W e ſeemed, by his Inſti- 
tutions, 


* 

HB 
" 
bs 

»? 
* 
9 
7 Tt 
$1 

a 

* Wt; 

RY 

* 

F 

+ 

Td 

LCF * 

534 

* 

39 6 
i 
$i 

4 La 

| 

* * * 

188 - 

' +. 

* 

1. 

8 "41 

$f 1 
N. 
45 
* 
Fa. 
85 
1. 
N. 

i 

j > 

. * 

9 
4 
* 
L 
15 
{.* 
. 
£7 
1 77 
22 
LY 
„ 1 N 
"$7 ns * 
+ vs 

15 4 

7 N. of 
[#5 

'T 7 5 
1: 8 
7 4 
8 * 
wo: 
us 2 

4 

2 1 14 
1 . 
* 
9 
4% L 
S897 
on: 
=. 
ah : 1 

4 8 

11 i 

4 175 

_ 

: 37 5 

1 

Wo 

: F; 

"BY: 
18 4 
9 3 5 
of! if 
 _= 
4 3 q . 
1 
4 7 
=. 

3 4 

3 2 

3 | 

135 | 
1 1 
ws - | 
43 : * 

VV t 
1 
< 3 6 5 
2 A 
a 
1 
291 vt 
2, 74 
1 
5 
1 
8 
_ 

2 : 4 
0 
SY 
1 5 7 

3 d 7 
il 1 
8 17 
OE bhi 
6 
1 
I 1 
0 7 
= 
xv - 
- 

+ | 3 
_ 

ES 
"4s 1 
5 - 4 

. 4 
ws. $3 1 
Fat 4 
1 
8 / J 
1 
"3-2" i y 
3 
6 
- 6% 
1 
q * ba \ 

17 4 
+ . 

0 7 N 
. 136 oP 
_ 
34% x 
3 7 

76 
. £ 4 

= 

> 4 I: 

f 14 
15 { "07 . 
i 
wh 19 
=_ 
___ 
15 115 

. . 

* ith 1 

1 ' My 

C'S Ko > 
4 ; 

We + - 

13 4 55 
. 1 1 2 


25 Rn; TER Is 
ALES Me wt 
: oe IIS: TO 
> - = 29m. go 
8 1, 8 — 


_ - 
2 2 IS erh ©. 
— 2 2 oy 


ad 
3%-S -S 2 
— 


| CRIMINAL LAW. 235 


tutions, to generate Crimes. Among other 
things, it was forbidden, by the Lex Cornelia, 
that any perſon ſhould endeavour to ingra- 
tiate himſelf with the army, ſo as to diſpoſe 
them towards ſerving his particular intereſt, 
which was nothing more than laying a ſnare 


\ 
» 12 
1 rn 


for cutting off any commander who ſhould 
prove obnoxious to the tyrant. | 


All Sylla's puniſhments ordained the in- 

terdiction of fire and water; to which Cæſar 

added the confiſcation of the delinquent's 

goods; ſince the rich preſerving their eſ- 

tates in their exile, were leſs cautious .of 
85 committing Gn. 


has us, 838 compare the Laws of 


Rome under a Commonwealth, with thoſe ] 1 
in force under the Cz/ars, when even the | | | ö : 
mild Auguſtus made it treaſonable to be the . 8 ö ; ; 
author of Lampoons and eee, tho' | | J 
' levelled at private perſons. | 


As Gordon, in his Diſcourſes on Tacitus, _ 
takes notice, Auguſtus, in this proviſion, 3 
conſulted his own ſecurity, without ſeeming | 1 

. | 5; 9 
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t Ae He Kids cow hain 


providing one for others; and regulations 


made for his on defence and gratification, 


had the appearance of a ſpirit altogether 
public and diſintereſted: for, if contumelies 


caſt upon private perſons were high- treaſon, 
what muſt it be to meddle with che — 
or his 3 ö 


In the thine of Auguſtus, he who. ws 
the gallantries of a Lady of Quality, or the 
foibles of a Patrician, was deemed. to bear 


| hoſtile purpoſes againſt the Commonwealth; 
nay, every adulterer was adjudged a traitor. 


How the ſeverity of the Laws was increaſ- 


ed by Tiberius, and ſome of the ſucceeding | 
_ Emperors, is too well known to need any 


animadverſion: they WhO are acquainted 
with hiſtory, know the corruption they oc- 
caſioned, and that, at length, they myvolved 


both the rulers and the governed in one 
common ruin. 


It is obſervable, that in W Mig soch the 


ſeverity of our Laus has been chiefly ex- 


tended 


CRIMINAL LAW. 237 


tended. under the reigns of the moſt arbi- 

trary of our antient kings. By the com- 

mon Law of England, there were few caſes 

in which offenders were not allowed Bene- 

fit of Clergy. It was denied only in trea- 
ſon, petit treaſon, and ſacrilege; and even re, 1 
in ſacrilege, the Ordinary might have a. 
lowed it, if he . i» 


While the fond ſ vitem remained in its 
full vigour, even murder was not puniſhed 9 
capitally; but the murderer was compelled 

to make compoſition with the relation of the | 
party ſlain, paying a ſum, rated according 0 

to the rank of the perſon 8 beſides a ” l 

fine to the Lord. =— 


The reaſon why murder was not then 
capital, ſeems to have been, becauſe their 1 
notions were at that time too crude to con- | 
ſider the crime as an injury to the State 1 1 
they conſidered it only a prejudice to the 
relations of the party, and to the Lord; = 
and the compoſition and fine were thought 
compenſations to them for the loſs of a = 
kinſman and vaſſal. They had no idea of 8 
ONE, jon e, 


„ 1 chauitbe ! ——— 
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the injury done to Government, by diſturb- 

ing the peace, and endangering the ſafety 
Public Good was then ſo im- 
perfectly underſtood, that Crimes were con- 
ſidered in no other light than as they affected 
the injured individuals, and thoſe wah 
whom ey were NI HERA a connected. 


of Society. 


1 


Beſides, as the ct part of the nation 


was then martial, and might be deemed as 


one continued encampment, every man Was 


conſidered in a capacity to defend himſelf, 


and it was thought unneceſlary, and per- 


haps impolitic, to afford him that protec- 


tion from the Laws, which he ought to de- 


rive from his own vigilance and valour. 


But, as policy grew more refined, they 
began to conceive the idea of a Crime 
3 the State, and then ordained a fine to 


be paid to the public Fiſk likewiſe. At 


length, they diſcovered the neceſſity of 
taking away the right of private revenge 


from individuals, and putting it into the 


hands of the Magiſtrates. Having attained 


care 


this degree of improvement, it becomes the 
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care of the legiſlature to direct this power 


moſt Lies to the ſtate of civilized refine- 


It is remarkable, that the firſt who re- 


ſtrained the Benefit of the Clergy was Henry 


ſtitutions; and by later ſtatutes it 1s entirely 
taken away, in a multitude of offences, 


from their Clergy, have been declared capi- 
tal ſince the Revolution, 


If the propoſition above quoted is true, 
the rigour of puniſhments has diminiſhed or 
augmented in proportion as they approach- 


ed towards, or deviated from, Liberty ;” 


ſince the Revolution, with the principles of 
the conſtitution? 


over the lives of the ſubjects, in a manner 


VII. a politic and ambitious Prince, who 
ſupported a precarious title by rigorous in- 


But what appears moſt extraordinary and 
unaccountable is, that the greateſt part of 
the Crimes for which offenders are excluded 


$ That in all or moſt countries of Europe 
then how ſhall we reconcile the practice, 


It 
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It is well known, that at the Revolution 
the plan of Liberty was extended, and our 
religious and civil Rights at that time re- 
ceived confirmation and enlargement. Here 
then, one might conclude, there was room 
for a milder ſyſtem of Government. 


| Nevertheleſs we find, that the ſum of ca- 
: pital puniſhments has been conſiderably aug- 
- mented ſince that happy period: and there 
muſt certainly be an error in legiſlature, 
when Laws are enacted againſt the — 
of the conſtitution. 


The ming principle of 8 in 
this kingdom is allowed to be Liberty; but 
our Criminal Laws ſeem rather calculated to 
keep ſlaves in awe, than to govern freemen., 
They ſeem to contradict all notions of juſ- 
' tice, and confound all diſtinctions of mora- 
lity. By the ignominy they impoſe in ma- 
ny caſes, they bend the mind to the loweſt 
ſtate of ſervitude: by the rigour they in- 
diſcriminately inflict, they adopt the princi- 


ples of deſpotiſm, and make fear the motive 
of obedience. 


Deſpotiſm 
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Deſpotiſm itſelf may, indeed, teach us 
milder inſtitutions; for we are told, that in 
Ruſſia, during the reigns of the late Em- 
preſs Elizabeth, and the preſent Empreſs 
Catherine the Second, no malefaQors have 
been put to death. 


Like bad maſters, who” are readier to 


chaſtiſe than inſtruct their ſcholars, we 
have adapted our Laws rather to puniſh de- 
linquents than to prevent crimes. But ſuch 


Laws are fo far from having a tendency to 
reform the morals of the people, that, by 


expoſing them to ruin and ignominy for 
flight offences, they are rendered deſperate 
in their fortunes, and totally loſt to all ſenſe 
of ſhame. Their puniſhment ſerves only 
to prepare them for greater crimes, till, at 
length, they are ſent out of the world by 
the hands of the executioner, when, by 


the wiſdom of the legiſlature; they might 


have lived for the benefit of ſociety. 


It may be affirmed, that were the in- 
jured themſelves to be intruſted with the 
right of revenge, their ſentence would not, 
in 


1-18 
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in general, be ſo rigorous as that of the 
Law; for few men in the preſent civilized 
ſtate have that violent reſentment againſt 
many offences which the Law has expreſt, 
and we find that they rather ſuffer crimes 
to go unpuniſhed than to be the inſtruments 
of puniſhing them too ſeverely. | 


Thus, by. impunity, wicked men are 
confirmed in the habitude of evil, till they 
become totally corrupt and abandoned; 
and thus the laws counteract their own end. 
They tend to corrupt rather than reform 
the morals of the people : they are repug- 
nant to the dictates of reaſon and juſtice ; 
and diametrically oppoſite to the principles 
of our conſtitution. Let us now ſee whe- 
ther they correſpond with the nature of the 
climate. 5 


SECT, 
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1er It 


97 iini Laws in relation to 


the Ct mate, 


F the 3 of the Climate, as Mon- 
teſquieu affirms, is the moſt ſovereign 
of all dominions, we may venture to aſſert, 
that our Laws in criminal cafes are by no 


means calculated to correct the vices of the Z 


Climate. 


It is notorious even to a proverb, that 
the Climate of this country is ſuch as ſub- 


Jects the natives to a gloom and melancholy, 


which renders them reſtleſs in their condi- 


tion, and diſſatisfied with their very being: 


ſo many deſtroy themſelves even in the lap 
of good fortune, that the crime of ſuicide is 
deemed to be the natural growth of our ſoil. 


How impolitic therefore is it to make 
capital puniſhments ſo frequent, among 
people who have ſo little dread of diſſolu- 
tion, and among whom natural cauſes are 
| 8 15 ſuppoſed 
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ſuppoſed to concur to occaſion a tedium 


vitæ? 


The terror of death can have little influ- 
ence over their minds, who are deſtitute of 


thoſe requiſites, which, in their apprehen- 


fion, give a reliſn to exiſtence; and it is no 
wonder that they hold life cheap, who want 
thoſe enjoyments; when many, who are 
bleſt with all that fortune can beſtow to 


render life agreeable, do not think it worth 
their Ag. 


* 


8 ſanguinary Laws, inſtead af cor- 
recting, ſerve only to inereaſe this vice of 
the Climate. This is ſo obvious, that, with- 
out farther animadverſion, we paſs on to the 


next head of conſideration. 
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F $9 
- * 


CHAP. VIII. 


SK e T. . 


of Laws with "CO ce to Morals. 


N treating of Laws as relitlee to Mo- 
J rality, we muſt conſider, 1. How Laws 
contribute to form the Morals of the people» 
2. How the ſtate of Morals tend to influ- 
ence legiſlation. Laws ſhould ſometimes 


lead, and ſometimes follow. They may, 
at one time, be made inſtrumental towards 
forming good morals, and at other ſeaſons 


Bey. muſt bend to the habits of the times. 


s EC DOR 


* 


Hou Laws n to Fo 


A erals. 


the practice of Moral Virtue, by eſta. 
bl thing ſuch fixed Principles, preſcribing 
8 1 ſuch 


AW 8 may i 0 lead tte 10 
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ſuch rules of ation, and inſtituting fuch : 


modes of government, as will neceſſarily 
give a bias to the minds of the people, and 
1 of courſe ultimately affect their Morals. 


| I)hße greater degree of independence which 
the laws eſtabliſh, the more generous and 
= ennobled will be the ſentiments of the 
1 people. From that generoſity many moral 
virtues will take their riſe, though many po- 
litical | inconveniences may occationally enſue 


from it. 


1 pd er n 
1 e . * 
4 3 4 e eee 
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That freedom and elevation of ſentiment 
M which accompanies independence, is at- 
tended with a conſciouſneſs of importance, 
and a decent pride, which will not ſtoop to 

| baſe and ſordid practices. It contributes 
to render men juſt, benevolent, and grate- 
ful. If they are rendered haughty by their 
independence, and too ſcrupulous in exact- 
ing reſpect, they will make ample returns 

in civility and integrity. They will diſ- 
play a bold and manly ſpirit even in their 
vices, which will not be of a ſordid or ſelfiſn 
nature. 
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ciples of liberty, the people will become 


of being governed by a ſenſe of honour, 


fraudulent, and malicious. They will. be 
more prone to revenge than to reſentment 
that is, they will be ſlow in expreſſing their 


=O EI 
A 


take vengeance, before they ſhew that they 


How the flate of Morals Haul 
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As the Laws degenerate from thoſe prin- 
mean and abject. Being held in little eſti- 


mation in the ſtate, they will not know how 
to ſet a juſt value on themſelves. Inſtead 


they will be kept in awe by a dread of pu- 
niſhment. They will not ſcruple to com- 
mit any act of baſeneſs or injuſtice, which 
they can perpetrate with the proſpect of 
eſcaping detection. They will be ſubtle, 


ſenſe of-injury, but will ſecretly contrive to 


have been offended, 


s Ker. m 


Influence Legiſlation, 


8 corruption will, by degrees, infect 
the ſoundeſt conſtitution, and depra- 
vity taint the pureſt morals, ſo Laws muſt 


3 ſome- 
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ſometimes be accommodated to the Ae: | 
tuating ſtate of moral virtue. 


Where public Fang are pure . un 
tainted, the Laws ſhould be ſimple and 
moderate; ſuch as they were in the early 
times of Greece and Rome, when many of- 
fences were unknown which afterwards be- 
dame e Rp 


But when, fares the intoxication * forme. 
x extraordinary ſucceſs, or-the conſequence of 
ſudden aMuence, or any other cauſe what- 
ever, the public Morals become tainted and 
depraved, the legiſlature ſhould proceed 
with greater rigour againſt delinquents, _ 


Yet, even in the moſt corrupt ſtate of 
moral virtue, capital pyniſhments ſeem to 
be ineffectual remedies againſt the general 
depravity. They remove a criminal from 
| ſociety, but do not | as the crime. N 


> 88 thoald,: if poſſible, be 
not only in terrorem aliorum, but in emen 
dationem delinguentis. Such ag are capital, 
„„ however, 


; * 
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however, do not acſver either one end or 


the other. They deſtroy the offender, and 


his fate is ſoon forgotten by the criminals 


who ſurvive him. Nay, the impreſſion of 


terror is ſo ſlight on the minds of many, 


that, even during the time of execution, 


they are not afraid to perpetrate the very 
crimes for which the ſufferer 1 is We be- 


fore their a 


Therefore, the great Areſs which has 
been laid on the advantages of public exe- 
cutions, ſeems to reſt on a weak founda- 
tion; for they, who are endued with a great 


degree of ſenſibility, will not behold them 
and hardened offenders view them without 


being affected 9985 ham. 


% 


It is true, when any particular ſpecies 
of delinquency is grown common and en- 


ormous, extending the puniſhment of it to 
death may, at firſt, ſtrike the offender's 


imagination, and perhaps cauſe ſome little 


ſuſpenſion of the criminal practice; but the 
wicked ſoon grow familiar with terror, and 
when they have conquered their appre- 


8 4 henſions, 


„„ — 
— — 
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5 3 become more abandoned than 


. . 


Inſtances of this kind are not only frequent 


in our own, but in foreign countries. Rob- 


beries on the highway were common in ſome 


evuntries; highwaymen were ſentenced- to 
the rack; this, ſays Monte/quire, checked 


their progreſs for a while, but the miſ- 
chief ſoon returned with a as s much violence 
as ever *, 


It is faid, chat, in the Napa Sandes 
Where all crimes, according to the ſpirit of 


| Government, are puniſhed capitally, that 
robberies and murders are remarkably fre- 


quent: Whereas, in Tuſoany, which is di. 
vided from the Papal dominions but by a 
ſmall ditch, travellers are ſecure; tho' death 


is there inflicted on no crimes whatever, 
except treaſon and ſome ſpecies of murder. 


Les vols ſur les grands chemins etoient communes 


dans quelque états, on voulut les arreter, on in venta 
in ſupplice de la Roue, qui les ſuſpendit pendant quel 


que tems. Depuis ce tems, on a vole comme aupara- 


yant ſur les grands cheinins. LEſprit des Loix, - 
"ERECT 
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SEE T W. 


Application of the foregoin g Re- 
ene, to England. 


INCE Cri nina) Laws, hae * 
not only to correſpond with the ſtate of 


85 


; Public Morals, but may, in fact, themſelves 


be made to- contribute towards Morality, it 
may be worth our enquiry, to conſider the 
ſtate of Moral Virtue in this kingdom, and 
how far the frame of our Laws tends to en- 
courage or improve it. 


, With reſpect us the preſent. ſtate of 
| Morality, their opinion ſeerns to be ill found- 
ed, who concur in cenſuring the depravity 
of the preſent age, and would . induce a 
belief that we are more corrupt than our 
anceſtors, 


There are virtues amongſt us, which 
would have reflected luſtre on the brighteſt 
Patterns 


/ 
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patterns of antiquity. The modes of vir- 
tue indeed are changed, but the eſſence is 
ſtill the fame. If we do not rival our fore- 
fathers in hoſj pitality *, we exceed them in 
charity. If we are inferior to therm in * 
lour , we ſurpaſs them in moderation. 
they had, in ſome N more bea. 
R we have more eee | 
Wo | e 


1 The 8 which. has. taken place in ; 


dhe model of our conſtitution, and the 
1 | manners, of the people, render the exertion. 
of many qualities impoſſible now, which, 
| in former times, Werd deemed noble and i 
5 virtuous, | | 
| . 

9 * The antient hoſpitality. of our forefathers, ſo 
"| 8 much applauded by ſbre Authors, ſeems to have been 
1 a a neceſſary conſequence of the dependance of the Vaſ. 
in ſals on the Lords, according to the principles of the | 
'M | Feudal Syſtem. The great men were obliged to keep 
0 open houſe for their Retainers; but they to whom ley 
1 thus extended their hoſpitality, cannot property be con- 
[i ſidered as their gueſts. 

i WR be objected, that valour does not come pro- 
| perly under the conſideration of the ſtate of Morals ;' it 
fl may be anſwered, that by valour, in this Place, is 
i meant, the ſpirit of public defence, which? is a moral 
i duty. 

| The 

0 
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The increaſe of trade and commerpe has 
leſſened the number of thoſe virtues, which 
are generally deemed great and heroic 
and which moſt forcibly engage the atten, 
tion, while, at the ſame time, they com- 
mand the applauſe of the multitude. But a 
more gentle and amiable train have ſucceed- 
ed in their ſtead, which claim the approba- 


tion of the Juſt, and the lanction of che | 


wiſe. 


The trading and commercial intereſts, by 


enlarging the wants of mankind, have dif- 
fuſed-the principles of benevolence. If they 
have increaſed the love of wealth, they 


have extended the ſway of ' juſtice. If they 
have advanced ſelf-love, they have, with 


equal pace, promoted ſocial union, Their 
influence evidently ſolves the paradox of the 


Poet, that SELF- LOVE and AGE are the 
fame, 


- There is a tenderneſs and delicacy in the 


preſent ſtate of moral virtue, which ſome 
have endeavoured to refine into ſelflove 


and puſillanimity. 
Toa 
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public virtue depends on a partial and 
blind attachment to a particular ſpot of the 


only in braving danger and ſetting death at 


ings of the heart, and the natural ſenſations, 


though cenſured by ſome, as bordering 
upon effeminacy, is not incompatible with 
real magnanimity. Men of ſtern looks, and 


to the moſt. amiable qualities which can 


the benevolence of humanity, and the be- 


_ neſs. 


debaſe the principle of ſelf- love, it is ne- 


Too many are inclined to think, that 

globe, and a certain race of beings called : 
countrymen. — That magnanimity conſiſts 
defiance. — That to ſubdue the tender feel- 


by a ſtudied ferocity, is the teſt of fortitude. 
But there is a degree of delicacy, which, 


obdurate hearts, have not always firm 
minds. Upon this principle, however, 
they endeayour to give a diſagreeable caſt 


adorn human nature. According to them, 


neficence of charity, proceed from ſelfiſh 
motives, and are indications of natural weak- 


But however they may endeavour to. al. 


vertheleſs the foundation of Moral Virtue. 
. 
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The man who has no regard for himſelf, 
will have little conſideration for others. 
It is paying too great a compliment to Hu- 
man Nature, to ſuppoſe, that even the 
motives of our beſt actions are. fo totally 
abſtracted, as to exclude "_ ————_ ; 
Principle. ls BE POS a 

Thie moſt ble and, we may add, the 
week ſecret acts of generoſity and humani- 
ty, are founded on the pleaſing ſelf-gratu- 
lation, which ariſes from a conſciouſneſs of 
having been the inſtrument of Good to 
others. | | 


It does not, however, leſſen the merit 
of humane and generous actions, to prove 

that we often promote the eaſe and benefit 
of others, to relieve ourſelves from the pain 
with which their diſtreſs affects us. 


When our ſenſations thus A us to 
make the happifeſs of others a part of our 
on felicity, this mode of ſelf- love rather 
improves 


— 5 8 w 22 — | 3 * — — 2 " 2 
- bo ce i rr eye ee ed. — x ANG _ r — = 
3 be N * — — r r PERL T7 "A "— 25 3 El 4 2 2 2 * 
* 2 © 22 DR, oa ” — — © ——_— - = S- 
— — * = ———— — a> * Er ONE. ot one 1 r — — ——— — 2 = : N 
I CPL. —— — — — — 2 — — _ * — A ——— ” — — 1 — - - — 
4 —— — — = — — = 2 
a 0 — raw. —— 65h — : 
— In <> — 


— 
—” 
ow . 


3-2 — 

Pl * 
* 
47 

! LW! 7 
- 8 ) 

$31 

= 

1 14 $ 

EE - 
Fa 

* p 


—— 
2 Bw 
= — 
8 * 


— ̃ — 
De 2 2 * 


* 7 a» bY 
— — 
- 


236 CONSIDERATIONS ox 


improves than derogates. from the G8 
of Human Nature“. 5 


* 


| Self-Love is then only def] picable when it 
prompts us to ſeek private enjoyment, inde- 
pendent of ſocial connettions, or at 8 ex- 
pence of another's . 8 


If the prefent age, therefore, is not con- 
ſpicnous for thoſe heroic qualities which 
raiſe VO e it is e | 


\ * The progreſs from ee to Sein, is moſt 
elegantly deſcribed by Mr. Pope, in the —— 


lines: : 


— God loves from whole to parts; but human foul 
Muſt riſe from individual to the whole. 6 
Self- Love but ſerves the virtuous mind to wake, 

As a ſmall pebble ftirs the peaceful lake; 

The centre movd, a circle ſtraight fucceeds, 
Another ſtill, and ſtill another ſpreads 3 : 

Friend, parent, neighbour, firſt it will embrace; 

His country next ; and next all human race : 

Wide, and more wide; th! oferflowings of the mind 
Take ev'ry creature in, of ewry kind; 

Earth {miles around, with boundleſs bounty bleſt, 
And Heav'n beholds its image in his breaft.” 
Piope's Eſſay on Man, Ep. iv. v. 361, & ſeq. 


by 
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by many private virtues, which call for uni- 
verſkil eſteem. 


we are not now in the days of our Ed- 
nw and Henrys, when the political ſyſtem 
made military enthuſiaſm a neceſſary part 
of the national character. Among us it is 


fafficient to preſerve the ſpirit of pub- 
lie defence, without making. ſavage valour 
and unnatural ferocity a characteriſtical qua- 


Iy.:.. 


Whatever ſymptoms of ſoftneſs and effe- 
minacy may be diſcovered among the mili- 
tary part of the kingdom, while at home, 
within the happy abodes of peace and afflu- | 
ence, yet that they are not deficient in true 
national Sue muy quarter of the e 
can teſtify. | 


As hi does not appear to be any foun- 
dation, therefore, for ſtigmatizing modern 
times with national effeminacy, neither is 
there any reaſon for accuſing them of moral 
depravity. 


Morality 
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| Morality ſeems rather to improve than 


decline among us, and conſequently there is 
leſs to be ſaid in vindication of the rigorous | 


ſyſtem of our laws in criminal caſes. - Where 


moderate puniſhments are found ineffectual 
to reſtrain offenders, their inefficacy is gene- 
rally owing to the indiſcretion of the legiſla- 
ture, which has hardened the minds of the | 


people by too great . 


1 remedying of evils, we too pu fin 
our attention on the object to be redreſſed, 


without perceiving the inconveniences at- 
tending the remedy propoſed. We do not 


reflect, that, in endeavouring to check the 
prevailing miſchief by the ſeverity of pu- 
niſhments, we at the ſame time debaſe the 


ſpirit, and conſequently corrupt the Morals 
of the people by ſuch rigorous extremes. 


CHAP. 
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CHAP. IX. 
SECT. I 


Of Laws Wt th reference to M an- 


Ne. 


Y YR 2 NM lity we 

3 . | int of Mora 2 
3 of 75 delicacy and refine 
may 


Our age we 
| hich does honour to the age 
Tt 

ment, . 


4 erte excellence. A 


ſure, 
in 4 great mea 
we 8 l al cha- 
og reproach of our . ed, 
worn oft t we ſtill continue q ncom- - 

- ee i 
Ps. | ad gloomy, * 4 deg Though 
0 with focal enjoyme We wie. more 
Pati od: we are not refined: ntle than 5 
_ tha n Polite, | more 8e 
courteo 


115 . 1 
our people have more go 
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confer obligations with, a becoming grace; 
their gifts loſe their value by the aukward- 


neſs of the benefactor. They are more 


. ; 3 
STS ; y 


dom and independence, we are unwilling 
to acknowledge a fuperior. We ſubmit to 


acquieſcence; and are more anxious to 


. others. 
of elk importance. They have none of 


diſtance of rank 18 | obſerved with greater 
punctuality. 


to do kind offices, but know not how to 


e than free; more ſincere than foci- 


* * 
= „ 4 Z A : 19.2% * 
as a 4 : 8 ? | k 5 
©: wa E "ys a * N * 4 1 i e * 3 * * RK IS . 


The liberty of our political conſtitution 
contributes greatly to occaſion a diſagreeable 
aſperity of Manners. Proud of our ſyee- 


the rules of * ſubordination with ſullen 


gain reſpect ourſelves, than to > pay it to 


4 
Fe > 


The ſenſe of Liberty being early inſtilled 
into Britons, they naturally contract ideas 


that obſequiouſneſs of addreſs, that flatter- 


ing aſſiduity, which diſtinguiſh people in 
leſs moderate Governments, where the 


5 | | But 
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But we ſhould not be ignorant, that there 


is a becoming medium between abject ſervi- 


Hty and ſullen reſerve. It is no daubt a de- 
teſtable meanneſs to flatter vice, or ſoath fol- 
ly with ſupple condeſcenfion ; but it is no 
way inconſiſtent with manly freedom, to 

treat our ſuperiors with that reſpe& and de» 

ference which the rules of . ſubordi- 
nation require. 

Though the excellence of our conſtitution 
favours political independence, yet there is 
a moral impoſſibility of eftabliſhing ſocial in- 
dependence. However, as Men we may be 
equal, yet as Citizens we _ be pond 

1 


Society muſt be ſupported by a recipro- 
cat interchange of kind and agreeable offi- 
ees; we ſhould alternately ſerve each other 
with aur power, and Pleaſe each 5855 by : 

our complaiſance, ; | 134175 


There is a certain delicacy of Manners 
and complacency of behaviour, which pre- 
ſerves the en of ſociety, and forms 
10 . T 2 8 the 
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the beauty of poliſhed life: In this pleaſing 
requiſite, which our more courtly neigh- 
bours aptly call bien/eance, we are 4 of © 
us Ry * 


The ſevere ſyſtem of our Criminal Laws 
ſeems calculated to obſtrut improvement 
in this particular; for the rigour they in- 

fflict, tends to render the public Manners | 

more harſh and untractable. 


This aac of . however, 
which is often the companion, and ſome- 
times the mover of delinquency, may be 
ſoftened and improved, by framing 1 more 
| mild and moderate ens. ED 
Mankind, under civilized governments, 
are not to be led by violence. The ſenſe 

of ſhame, when uſed with caution and diſ- 

cretion, is a better inſtrument of govern- 
ment, than the dread of pain... pr 


; 5 « 1 , 
BIS STE HR * - 2 FG 2 * * 8 * Fo IS; Ft Le” c C 
3 5 3 4 . ur Ws. oat EE ITS EE F LSD — ann e * . 3 . N 23:4 - 2 
„ . c EI SITES 2 E 6A. eres OE e 7 NGC ret En CO et OS . 7% 25 N 0 b 0 . 
PS T FFF b ˙ ti Set IE I N 8 N n . 5 PA 2 * 2 N 2 92 ITS It «Is 
E r 3 — RA N N e 8 3 e . 2 8 SS e r 3 2 5 I 2 9 . 9 
. ns, je * LE) j + A PRs J 8 x - Xe 3 _ £9 N * * 9 - # £ aq * a 


Er 


> ER 
5 N 
E 


* eg 


A 8 le Nd EOS * 
pn $f ESSE. 
N WR a 9 2 EC EN 


To ſuppoſe that the vulgar have no ſen ſe 
of ſname, is a miſtaken opinion, harſhly 
| nd, and vainly adopted. The deſire 
of 
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of diſtinction, and dread of infamy, beat as 
ſtrong in the breaſt of the Peaſant, as of the 
Senator. 
The eſſence of ambition and ſhame are 
alike i in both. The modes vary according 
to the difference of education, and the ac- 
cidental circumſtances of birth and fortune: 
The honour of the Gentleman would be 
wounded by injuries of which the Peaſant 
would be unſuſceptible; and the latter would 
be ſenſible of reproaches, to which the former | 
would be totally indifferent. 


| Should you put a negative on the Gen- 
tleman's veracity, he would think himſelf 
bound to revenge the indignity at the hazard 
of his life. The Peaſant perhaps would 
| ſmile at the imputation ; But if you were 
to queſtion his proweſs, . he would pro- 
| bably avenge the inſult by immediate vio- 
lence, 


The e | would be aſhamed to be 
thought deficient in any of the modes of 
politeneſs, to which the latter is an entire 


T3 ſtlranger. 
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ſtranger. The latter, on the otler hand, 


would bluſh at many indecorums which are 
familiar to the former. The ſenſe of ſhame 
is predominant in each, but they are not 
agreed what actions are properly ſhameful. 


They ' correſpond as to the POIs,” ve 
: differ i ih the enen ' | 


* 


Nothing can be more un; FO to 
condemn the common people, as too brutal 
to be governed by liberal notions, and fit 


| Ghly to be ruled by fear. Nature has made 
no diſtinction between them and the great. 
If there is any, it proceeds from ſecondary 


cauſes ; cauſes created by injuſtiee or inat- 


| tention, and to be removed by Saut wh 


uu poli cy. 


By puniſhing chere with exttaor- 


dinary rigour, we inute men to baſeneſs, 
woe plunge them at once into the fink of 
infamy and deſpair ; from whence they ne- 


ver fail to riſe Capital Criminals, often to 


the deſtruction of their fellow- creatures, 


and always to ay own ine pitaple _ 
fion. | 


We 


* 
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We ſhould not have ſuch reaſon to cõm- 

| Plain of the vulgar, if we were more atten- 
tive to form  ptoper regulations for their 

| ſupport and improvement in ſociety. If we 
Mer them to be ill educated, and ill pro- 
vided for, and then puniſh them for thoſe 
very crimes to which their bad education 
and miſerable condition expoſed them; what 
is to be concluded from ſuch a egos, but 


that we firſt make IRS, and then 
puniſh them. | 


When we conſider that the multitude, 
whom we ſtigmatize as vulgar, form the far 
: Sn part of ſociety, our inattention Vit 


more aſtoniſhing and unpardonable, | 


As it muſt * the N and ſenſi- 
bility of a truly noble mind, to be of the 

ſame ſpecies with baſe and worthleſs crea- | 
tures, one would imagine, that the pride of 
the great would make them induſtrious to 
humanize the vulgar, if the principles of 
policy and humanity did not direct them to 
that deſirable end, 


F 4 When 
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When we conſider that the vices they are 
guilty of are often owing to their mean and 
neceſſitous condition af life, more than to 


the habitude of evil, we ought to apply our 


attention to prevent the effects, by remoy- 


ing the _ of their Op 


SECT. Il. 


Hew M: anners are to be 5 by 
Laws, 


A Laws WEN be | accommodated to 
prevailing. Manners, ſo. public Man- 


ners are, in ſome degree, to be formed and 


regulated by political inſtitutions. Such is 


the power of the Lays in this reſpect, that 
they are capable of giving an unnatural 


bias eyen to our moſt viglent paſſions, and of 
making the moſt diſagreeable and reproach- 
ful circumſtances objects of honour and 
ambition, | 


Thus, among the Spartans, it was a 


grievous puniſhment to he deprived of the 
hberty 
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liberty of lending their wives. When we 


reflect on this prohibition with the feelings 
of a modern European, it ſhocks all our no- 
tions of connubial love and honour. We 
cannot conceive how it could be neceſſary 


to reſtrain men from doing an a& which we 


deem ſo highly injurious to reputation, and 
deſtructive of peace. Much leſs can we 
imagine, that the legiſlature ſhould intend 
the reſtriction by way of puniſhment, when 


it would be worſe. than death to us, were 
we obliged to do what the pr Ly pro- 


hibits. 


WEE: vs 


; Jealouſy muſt ſurely be a ſtr anger to their 


boſoms, who could be mortified by ſuch a 


prohibition, How ſlightly muſt they eſteem 
conjugal fidelity, who took pride | in permit- 
ting the abMes of the marriage-bed, which 
by our Laws, both divine and human, is 


held ſacred and inviolable, 


Such was the influence of the Spartan 


Laws, that they, in a great meaſure, rooted 


out the moſt violent paſſion of which human 
nature is ſuſceptible. They occaſioned a 
1 | total 
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| total petverſlon of the ptiteiples of pride 


and affection, by making it 4 circummſtanee 


of pleaſure and atfibitien, tö efij6y Efidear- 
ments in cortinish; & Hibh, ks poſſeſs entire. 


ly, is dür 3 1 N We — 


It -is well oͤbſervedl in rþe Privieiples 7 Ph | 
Mal Law, that the idea of Ou Fillet tht 


finger of the law. 


As pelticcl döttitbbons are found to Mart 


ſack exttabrdinary efficacy; there can be n 


doubt, but that public Manners are to be, 


in a great degree, faſhioned and regulated 


by legiſlative policy. Evety thitis is, in 
fact, a punifhment, which the legiſlature con- 


ſtitutes as ſuch; and it is not the lenity of 
the Laws, but the * of crimes, 


which multi plies offenciets, 


The dread of ame may, in a great tes 


gree, be made to ſupply the terror of death, | 


ot of corporal pain. To many, the appre- , 
henſions of ſhame are more terrible than the 


approach of death; and ſeveral have pared 


with life to avoid diſgrace. 


It 
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n mut be confeſſed; however, A there 
are ſome minds ſo extremely callous, as to 
be but little affected by infatny, Such un- 
feeling delinquents are to be reſtrained from 
evil by puniſhments which more itnmedi- 

_ ſtrike theie ſenſes. 


| As it is s impoſible, however, to adapt 
Laws to the various diſpoſitions of offen- 

ders, and as many are dead to ſhame, there- 
fore, beſides the ſtigma of infamy, delin- 
quents ſhould be farther puniſned accord- 

ing to the different degrees of theit critties, 
by confinement and labour, which, being 
the ſtrongeſt and moſt univerſal objects of 
terror, are, conſequently, the moſt efſectua] | 
modes of , 


r. 
Of Laws, as relative to Religin 


ELIGION being the firſt and moſt 
important object of our concern, and 
the moſt powerful and binding obligation 
which enforces the duties of ſociety, we 

ought 
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ought to take uncommon care that our po- 


ltical inſtitutions do not thwart or contradiet 
the CI it inculcates. . 


| As the Chriſtian Syſtem i is the moſt pure 
and perfect pattern whereby to frame our 


devotion towards the Supreme Being, it is 


the moſt excellent and amiable model 
whereby to 9 our conduct towards 


men. 


The princi als” of. Chriſtianity breathe 
nothing but the moſt extenſive benevolence, 
the moſt diſintereſted charity, and the moſt 


_ diffuſive moderation. The Chriſtian Reli- 
gion abounds with precepts of forgiveneſs, 
brotherly love, and univerſal kindneſs to- 


wards our fellow-creatures ; and, to uſe the 


. of Mr. Pope, our Religion 


- Gris the ads worlds of reaſon, li ife, and fal, 
In one * fy tem of benevolence, 


We are taught 3 our Religion a precept 


not to be found in antient philoſophy, 10 
love our enemies. Our Liturgy frequently 


incvientes* the * of univerſal benevo- 
lence. 
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lence. The ſecond prayer of the mornin g 
ſervice begins with this addreſs to our Crea- 
tor, © Almighty God, who deſireſt not the 
death of a ſinner, but rather that he may 
turn — his wickedneſs, and live. 


What a different ſpirit breathes in our 
ſyſtem of Criminal Laws? In their ſangui- 
nary complexion, we can trace but few 
marks of lenity. As in the higheſt and low- 
eſt offences, the Law makes no diſtinction 
of offenders; as in thoſe extremes, none, by 

legal conſtruction, can be acceſlaries, but all 
are principals; ſo the ſame undiſtinguiſh- 
ing rule ſeems to be too prevalent in 


the puniſhments 4 m_ to | intermediate 


The moſt trivial delinquencies are ranked 


in an equal degree of guilt with the moſt = 


enormous crimes. The pilfering pick- 
pocket, and the bloody murderer, however 
diſtant in point of criminality, are con- 
demned and executed by one common ſen- | 

tence. | 
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Igſtead of deſiring d fave the life of a 
{innex,- that he may turn fram his wicked, 
neſs; | our Laws ent bim off in the bloſſam 
ef his ſins, and net only prevent the fruit of 
N ng but render Fopbratieny' \rmpoſl+ 
ble. 1 N | 
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The ſacred, Love: ben teaches! vs 
milder inſtitutions, and inſtrygts: us to pro- 
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AV unber of Inhabitants. - ; 


HAT the firength ef 6very. com- 
_monwealth ghiefly conſiſts in the 
number af its inhabitants, is a truth uni- 


vorfally aſſented to; and that the num- 


ber of people in this iſland, far from attain- 


| ing the increaſe. which mi ight have been 
expected, has, of late years, been rather 
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thinned and diminiſhed, is evident from the 
en nt 58 able 3 


4 Aab caſe: ee aur e 


Las aggravate a political evil, which we 


ought rather to redreſy by every mild inſti- 


tution, and every ſpecies of encouragement 


which we can deviſe. 


I ought | to be hl principal care of the 
magiſtrate to provide for the increaſe of 


population, aud: td employ” the ſupietts to 
the beſt advantage, rather than to leſſen 


their number by the han s of the executi- 
oner,. 
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ao it wir the! loſ 9 f the ſufferer, 7 
it refonm the picigus, to execute criminals 
for petty and venial offences ? By ſuch po- 


cy the individual wranged is not only left 
Without any recompenſe for the i injury ſuſ- 


tained, but the injury done him is often far- 


ther aggravated by the expenee of a proſe- 


cution ; and ſociety is prejudiced by the loſs 
of a member, without reaping any benefit 


from the example of his fate. 


. + wp 1 The 


27410 ONSIDERATIONS on 
The ſtrength of ſociety, which conſiſts in 
a numerous people, is impaired by capi- 
tal puniſhments, and the moral principles 
of the communi ty, which are the only 


foundation of - laſting. peace and, proſpe- 
rity, are not Rrengihened * their ſeve- 


rity. 


CHAP. XI. 


. the Di {proportion f Crininal 


Laws. 


or 0 the ſeverity of our Ctimi- 
nal Laws, but their diſproportion is 


| the ſource of abundant miſchief; and this 


| diſproportion may * viewed it in two 8 caps : 


1. Asi it is eſtabli ſhed between public and ö 


Pin crimes. | 


"Ant it is ordained between o one private 


crime and another. 
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"IRE. ;L 


07 the D Difpropertion 1 Py 3 


lic and * Crimes. 


OTHING ſooner contributes to de- 
prave the morals of the people, than 
the little regard which the laws themſelves 
pay to morality, by inflicting more ſevere pu- 
niſhments on offenders, who commit what 
are deemed Political Crimes, than on thoſe 
who fin againſt religion and moral virtue. 


It is ſaid by a very eminent writer on 
this ſubject, that, in regulating the puniſh- 
ment of Crimes, two circumſtances ought 
to weigh, viz. the immorality of the action, 
and its bad tendency ; of which the latter 
appears to be the capital circumſtance, for 
this evident reaſon, that the peace of ſociety 
is an object of much greater importance, 


than the peace, or even life, of many indi- 
viduals. ; 


: * Hiſtorical Law Tradds. 
U — 5+: 
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Ts it of greater importance too than the 
morals of many individuals? Or, more pro- 
perly ſpeaking, can the peace of ſociety ſub- 
fiſt without morality in the individuals of 
which it is compoſed? Can we conceive any 
heinous Crime, which hasnot, ultimately at 
leaſt, a bad effect on ſociety ? ? 


| Dis not the Di proportion thereford be. 
| | tween the Crime and the Puniſhment, and 
| the doctrine that the bad tendency of an 
| action is more to be regarded than the im- 
i" 


| morality of it, greatly contribute to weaken 
| and deſtroy all virtuous principles | ? Does it 
1 | not give occaſion to argue, that virtue and 
vice are mere political diſtinctions without 


4 any permanent and eſſential qualities ? That ; 
BH they are the creatures of Art and not of + 
| 7 Nature? 1 
| Can we . chat it is leſs criminal to ; 
h | : rebel againſt Heaven than againſt the ſtate? 2 
| Is blaſphemy, then a ſlight offence ? Is it not Z 
. in fact dangerous to the peace of ſociety? | 
Will not ” wretch, who is a rebel to his [ 
j God, be a traitor to his King and Country ? 3 
| 


CRIMINAL LAW. 257 
Is it not ſhocking to reaſon, and deſtructive 
of virtue, to contend that the ill conſe- 


quence of an act is more to be conſidered 
than 1 its immorality? 


| To diſregard a crime, however hei- 


nous, becauſe it may be ſuppoſed not to 


have a bad effe& in ſociety, and to puniſh 


ſlight offences ſeverely, becauſe they tend 


more immediately to diſturb the peace of 
ſociety, is to commit a degree of injuſtice, 
Ir is to do evil that good may come of it; 
it is ſacrificing moral — to political e ex · 
pedience. 


/ 
But, in fact, the neceſſity of ever making 
ſuch a ſacrifice, is imaginary. There is no 
real occaſion for ſuch unnatural expedients, 


and the ſuppoſed neceſſity is of our own 


creating. Like unſkilful artiſts, we begin 
our work at the wrong end. The diſtinc- 
tion we make between public and private 
Crimes, is, in truth, ſubverſive of the very 
foundation it would eſtabliſh. 


If we would effectually Ni for the 
laſting proce of ſociety, we ſhould, firſt 
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and principally, regard private offences, 
which are the ſources of public Crimes. 
Moral men will make loyal citizens. Scarce 
any have ever committed Crimes againſt ; 
the ſtate, who were not firſt rendered deſpe- 
rate by a ſeries of vice and immorality. 
They have long remained unpuniſhed as 
private offenders, who become Naa bona 
as ſtate delinquents. | TG 


"ior ſays ee repente fuit turpiſſi- 
mus. Slight violations of moral duties lead 
to the commiſſion of capital offences: and 
delinquents are encouraged in their firſt ad- 
vances to guilt by the very conſtruction of 
the laws themſelves, which, in many moſt 
eſſential points, deem lightly of, or * 
diſregard moral en. | 


The only means to ſecure the peace of 
ſociety is, to enforce the obſervance of reli- 
gious and moral principtes. All immoral 
acts have ultimately the fame tendency, 
though ſome are not fo immediate in their 
effect as others. | 


” 


The 
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The people are to the legiſlature what a 


child is to a parent. A parent's firſt care is, 
or ought to be, to form the morals of a 
child, and rather make him dread to offend 
than ſand 1 in terror of puniſhment. 


In like man nner, legiſlators ſhou Id frame 
laws with a view to improve the morals of 
the people, and rather make them afraid of 
the offence n of the penalty. 55 


If, as the noble and clegant writer of the 
Dialogues of the Dead has obſerved, hat 
kingdom is happieſt where there is moſt vir- 
tue, it follows of courſe, that thoſe laws are 
beſt which are moſt calculated to e 
morality. 


But when we are told, that the immora- 


lity of an action is not the capital circum- 


ſtance, we loſe all idea of moral right and 


wrong; and the cauſe of virtue ſuffers nA 
ſuch ag di fmCtons, | 


The laws: ſhould chr [Si allenkited: to 
1008" what is true in fact, that thoſe 


U3 | actions, 
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: 280 CONSIDERATIONS on : 
actions, which are moſt prejudicial -to 'ſpci- : 
= ety, are in themſelves moſt immoral; for ' 
| moral virtue is nothing elſe than a conduct 
=  Intentionally directed towards public 800d. = 
| | 3 diſtinguiſh what are "called. Public | : 
Crimes, by 2 peculiar ſeverity of puniſh- 

1 ment, is only to provide againſt preſent and 

| temporary miſchiefs; it is to. puniſh effects | 

| that might have been proyented by. obviat- 
1 ing their cauſes. | : 

| 
| X This; in pant, is the kk ak avi 

| wars and ſudden. revolutions have been ſo 

| frequent among us. The laws are armed 


againſt the Powers of rebellion, but are nat 
3 to oppoſe the Frinciple. 
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The number of thoſe who. engage in 
1 commotions from motives of cone 


ſcience, is too inconſiderable for computa- 
tion. Few civil wars have been waged. 
from conſiderations of public virtue, or for 
the ſecurity of public liberty, They are 
generally carried ori: by abandoned deſpe- 
wine who ſeek ta n their 9 
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the general havock and devaſtation of their 
ecun yr. 5 St. ee 


Rebellion, therefore, is no ſooner quelled, 
but it begins to make head afreſh. The 
diſcontented remain quiet, till they acquire 
a reeruit of ſtrength to renew civil diſcord. 

Its ſpeedy revival is not to be wondered at, 


for while the ſame principles continue, 


while the, bulk of the people are vicious and 
immoral, i it will be an eaſy. matter for a 


traiterous and daring leader, to engage. 
their aſſiſtance in treaſonable undertak-, 


ings. . Thoſe men are eaſily ſeduced from 
their loyalty, who are apoſtates from Vir- 
rue. Eo. biking word cd 


Jo ſeeure men from being traitors to their 
king and country, we muſt endeavour: to 
improve and confirm them in thoſe princi- 
ples of Right and Wrong, which natural 
Reaſon ſuggeſts, inſtead of perplexing, off 
totally deſtroying thoſe principles, by the 
en n th d ond 
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The ſubtle diſtinctions which Caſuiſts 
make between political and moral delin- 
quencies, are offenſive to common ſenſe. 


When we are taught, that it is a greater 


crime to coin a furthing than to kill our father 
or our mother, Nature revolts * _ 115 51 


e EY OS 


* is _ vain to 4a us, as” the e 


has a more immediate tendeney to the ge- 
neral detriment of ſociety. This may puz- 
zle our underſtanding, but will' not quiet 
our ſcruptes. Our feelings inſtruct us that 
the former is not a crime of fo black a die 


as the latter, and conſequently ought not to | 
be fo ſeverely puniſhed, 


- vis che triumph of Liberty; hn Aon. 


teſquieu, and, I will add, of Reaſon too, 
when Criminal Laws proportion puniſh- 
ments to the paths nature * me of- 


Fr. 


But, admitting the diſtinction between' 


public and private crimes in its utmoſt _ 
extent, * it will not ſupport the con- 
cluſſon 
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dufion which is deduced from it; for if 
public offences are to be more regarded, as 


| tending more to the diſturbance of ſociety, . 
yet condemning the offenders to puniſn- 
ments capitally ſevere, is, by no means, 


the moſt reaſonable way of inſuring the 
peace and ſafety of the community; ſuch 
ſeverity, rather contributes to advance than 
to reſtrain their progreſs, 8 
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7 Of the D Diſprourtim of Criminal 
Laws in Offences equally of a a 


Bb vate "Ne a ture. 


8 there does not t ſeem to be a ſufficient 
ground for an inequality of puniſh- 


ment, founded on the diſtinction between 


public and private Offences; ſo there ap- 


pears to be a ſtill leſs foundation for the diſ- 
proportion of Offences equally” ob a 1 
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Of our Laws, relative to private Offences, 


it is to be obſerved, that i in ſeveral inſtan- 
ces, the puniſhments they inflict are wholly 


governed by the ſtrict meaſure of Property, 


as if that was a conſideration more , impors 
tant than the concern for e reputati- 
on, or even perſonal ſecurity. 

"Fora perſonal aſſault, bej jt ever t ſo vio- 
lens, provided the aſſailant does not kill or 


maim the party aſſaulted, the offender is 
ſeldom puniſhed with any other ſentence 
than the payment of a fine. But if a delin- 


quent ſteals. from his neighbour, ſecret! 
more than the value r twelve petice, © 


Law doofe him to death; and; his: Puniſh- 
ment is no greater, if he ſlaughters a whole 


family, with the moſt cruel circumſtances 


of murder 3 ˖ 1 
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10 thoſe caſes. the difpropartion is mani- | 
6 in a -farther x inſtance, . thou gh the ; 
diſparity i is not ſo flagrant, it is nevertheleſs 


extremely obſervable. To ſeduce another 


man's wife, and to commit adultery with 


_ is not, in ns eye of ne Ss: an Of- 


fence 
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fence of a criminal nature, but is cognizable 


by the civil juriſdiction, Jet ſurely to alie- 
nate a woman's affections from her huſband, 
to defile her perſon, and to diſhonour his 
bed, is a crime much more prejudicial to 


che peace of ſociety, than to wle ate a 
 krifle exceeding «ſhilling. b. 


Though the influence of bad example, 


_ which alone is ſuppoſed! to make an act cri- 
minal with reſpect to ſociety, may not be 


ſo extenſive in the former caſe as in the lat- 
ter, yet certainly it is more fatal. Admit 
ting, which nevertheleſs may be diſputed, 


that there are a greater number of delin- 


quents ready to make your purſe their booty, 
than to make your wife a prey to their ſen- 


ſuality; yet the nury received by the one, 
is inconfiderable in en of that f fuſe 
ined ene p ee d 5 


ha wiſe ea be deems no: leſs his 


| pioperyy Wa büt Wevyi une if tad hes 
the wife of his choice, may be conſi- 
dered as the moſt valuable of his poſſeſſions; 


an attempt therefore to rob him of ſo ineſti- 
mable 
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of a few pence. He muſt have but a faint 


muſt. indeed be totally loſt to all ſenſe of 


5 laws. 1s 
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man's wife, deſerved no leſs puniſhment 
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death. Rich adulterers were, however, 
ſometimes allowed to redeem themſelves 


band of the adultereſs; whence Homer's. 
oo all ee that — when caught 
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mable an enjoyment, is far more Criminal 
in the eye of Reaſon, than to deprive him 


experience of conjugal endearments, and 


honour, who does not rate his wife's affec- 
tion and fidelity at a higher price than the 
wages of a 9 


The crime of Aale u was puni iſhed wi ith 
great e, 1 5 nel e and Runes 


# 


-iw the ice times of 1 che renn. 
ment ſeems to have * eee 1 


1 makes — in Abldsg f W 
tell him, that his crime, in ſtealing another 


than Acvs Xtrar, VIZ.. to be ſtoned to 


by a fine (called M»xapyre) paid to the huſ- 


with 
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with Venus, ought to pay this fine to /ul- 
can, who would not conſent to his enlargs- 
ment, till Neptune had engaged for the pay- 
ment of it. 


By the Jewiſh Law, adultery was puniſh- 


ed with death, and ſo was double 2 


oy the Law of Scotland. 


By the antient Laws of E * this 
crime was puniſhed very ſeverely ; but at. 
preſent it is only puniſhed by fine and 
penance in the Spiritual Court, or by an 
action at Common Law, for damages 
However, adultery, as a temporal Offence, 
being againſt the peace and good order of 


ſociety, it ſhould ſeem reaſonable to ſup- 
poſe, that it was under the cognizance of 
the Criminal aaa and conſequently 


nen 


As to the adultereſs, by our 1 he 


undergoes no temporal puniſhment what- 
ever, except the loſs of her dower; and ſhe 


does not loſe even that, if her huſband is 
reconciled | to her, and cohabits with her 
after 
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after the Offence committed, according to : 
the following diſtich: OT POE ky 


Sponte virum fugiens mulier, & adulters: Jas: 
Hur 05 , 5 IPO 2 8 retrafta. 


Thus we may perceive, that vn our 
Laws have been ſtretched to an unreaſon- 

able degree of ſeverity in points of proper- 
ty, and with reſpect to Offences deemed 
merely political, they are become ſhame- 
fully lax and remiſs with reſpect to moral 
crimes. This is certainly counteracting the 
very principles of our conſtitution; for a free 
ſtate like ours, which is a kind of Royal 
Republic, cannot be ſuſtained W the 
_ ſupport of Moral Virtue. Ei 


In Seotland, ok a more Allie a 
is paid to the duties of Religion and Mo- 
rality, we find that the common people 
are much more regular. and virtuous in 
their conduct than ours, and likewiſe more 
intelligent and uſeful members of the com- 
munity. There is no doubt but that 2 
public inattention to Morality, tends to 
: rendet 
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render the common people ignorant and 
diſſolute; for the want of religious and mo- 
ral principles leads to a habit of diſſipa- 
tion, — is the parent of vice and ſtupi- 


dity. ; 


Our temporal Laws pay ſo little regard to 


Moral Virtue in the proviſions againſt adul- 
tery, that people in low degree may, in 


fact, live in common, and commit the moſt 


flagrant violations of conjugal rights with im- 


punity; for it will be in vain for the injured 


party to attempt the recovery of damages 


againſt the adulterer, who probably has no 


ſubſtance, out of which he can make fatiſ- 


faction: Add to this, that the injured huſ- 
band likewiſe is not in circumſtances to pur- 
ſue a legal remedy. | 


It ſeems reaſonable, therefore, that adul- 
tery ſhould be cognizable by the Criminal 
Juriſdition. Such offenders might be pro- 


ceeded againſt by way of indictment, and 


if found'guilty, be adjudged to pay a fine, 
to be rated according to their ſtation and 
circumſtances; part thereof to be applied 


towards 
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towards ſatisfaction of the party injured, 
and the temainder to be paid to the Fiſk, as 


and the injury done to ſociety ; and in de- 


priſonment. 


lic ſtigma, and be impriſoned for ſome time, 
at the diſcretion of the court, n. to 


our perſons and property: 


regard and attachment which man and 


a compenſation | for the breach of the peace, 


fault of payment, the offender to ſuffer im- 


> 


The adultereſs might undergo ſome pub- 


the circumſtances of the caſe. | 


Some ita of this kind ht hes. 
that our Laws have a regard to the Morals 
of the ſubject, which, in all Laws, ought to 
be the primary conſideration , ſince Laws 
without Morality are but weak guardians of 


Violations of connubial faith are of 
great prejudice to ſociety ; they leſſen that 


woman, who cohabit together, ought mu- 
tually to entertain. They are the bane of I 
domeſtic mne, which is the ſureſt 

; ep | 
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pledge of Social Virtue; for a perturbed 
mind is always dangerous to ſociety. 


Adultery, by conſent of the woman, is, 


in ſome caſes, more heinous, philoſophi- | 


cally conſidered, than a rape; for the huſ- 
band hath certainly a greater injury done 
him, if the woman be debauched and made 


willing, than if ſhe were raviſhed by 
force; for, in the firſt caſe, her mind is 
eſtranged from her huſband, in the other it 


is not. rr. 


'It is true, that next to the ſafety of our 


perſons, the preſervation of our property 
is the moſt immediate -and important 


conſideration; Theſe purpoſes, narrow as 
they ſeem, were the firſt and ſole induce- 


ments to civil ſociety: but in its preſent 
improved ſtate, they are too limited to be 


any longer regarded as the _ _ of 
| . 5 


"Mifflin alley beret x 


ſonal injury, and the Law itſelf, in ſome 
_ inſtances, thinks ſo ſeverely of this invaſion 
1 ä . 
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'of right, that it goes ſo far as to conſtrue 


it only man-ſlaughter when a huſband kills 


a man taken! in Ada with his e 


The 1550 noble, and we may add, the 
primary ends of ſociety, are to . humanize 
the minds, ſoften the manners, enlarge the 
underftanding, and correct the morals of 
the individuals which compoſe the com- 


munity; in ſhort, to promote reciprocal 
integrity, benevolence, and charity, be- 
tween man and man. Thoſe extenſive pur- 


poſes are, in a great meaſure, to be effected, 


by adapting the Laws to the genius of the 
people. pero off. Eon 


7 


Having taken this generat view of our 


Criminal Laws in their various relations, 


in order more fully to illuſtrate what: has 


been ſaid, it will be proper to enter into a 
more minute examination. For this pur- 
poſe, I proceed to conſider ſome diſtinct 
ſpecies of Offence made Criminal by our 


Law, and to compare the puniſhments _ 
allotted to each, with thoſe of other. coun- 
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of the 4 ferent Shraie mr . 


minal Laws. 


E 1560 0 f upon the 


Offences, ſo as to poſtpone the primary 


a ſecondary nature, which relate to the poli- 
: tical intereſt of ſociety. 


We ſhall however HIM the common 
ſhall therefore begin with High Treaſon, 
as the higheſt civil crime which can be 


nity. 
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inaccuracy of arranging Criminal 


Laws of Religion and Morality to thoſe of 


arrangement in treating of the civil crimes, 
and the puniſhments annexed to them, and 


committed by a member of the cammu- 
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| He Treaſon is an offence defined and 
_ deſcribed by ſeveral Statutes: By the 

25 Edw. III. Stat. v.*chap. 2. which is to 

this day the ruling Statute, it may be com- 
mitted in the ſeven following inſtances : = 
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1. By compaſſing and imagining the death 
of the king, ae, or their eldeſt ſon and 
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. heir. 8 


2. By violating the king's companion, 

or the king's eldeſt daughter unmarried, 

or the wite of the king's. eldeſt on and 
JJ 
3. By levying war againſt the king in his 
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4. By» adhering to the king's enemies in 


his realm, giving them aid or comfort in 5 
the realm, or nete. 


s By 3 the kiog's 8 Great | 


Seal, or Privy Sond, or r Money. 


6. By bringing: falſe money into he 
realm, counterfeit to the money of England, 
knowing the money to be falſe, to merchan- 


dize or make payment with it, 


2 J. By flaying the Chancellor, Treaſurer, i 
or the king's Juſtices of the ons, Bench or 
of- the other, Juſtices in Eyre, Juſtices of 


Aſſize, or other Juſtices aſſigned to hear and 


determine, being i in their places, Going their 


offices, TOY 


* 


By 8 many offences are made 
High Treaſon, which were not ſo before; 
as thoſe concerning the Coin, the Pope, 
Popiſh Prieſts, and Papiſts, the Proteſtant 
ſucceſhon, and ſoldiers enliſting in TROP 
ſervice. E NY | 
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It is no part however of, the preſent de- 
ſign, to enter into a minute detail of trea- 
ſonable Offences, but only to give the reader 
a general view of the moſt enormous ſpecies 
of Treaſon, in order that he may be better 


able to judge of the propriety of ſuch. reflee- 
tions as will be offered to his ee 
en the ſubject of this crime. | 43.70 -D 


SECT. n. 
RefeAlions on the Stat. 2 Ed. 


11 E Statute above 1 enumerat- 
ing the crimes of High Treaſ6n, ap- 
pears to be not only W ſevere, 10 
ſtrangely undiſtinguiſning. | 

The preſident Monteſquiri fays, If the 
crime of High Treaſon be in 


. 
? 
4 - 


this alone is ſufficient to make any —_—_— 


ment degenerate into arbitrary power. — 
2 he ſays, That it is a Violent abuſe to 
give die name of High Treaſon to a crime 
which is not ſo 1 in fact; it tends to con- 
found 
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found our ideas of things, and to diminiſh 


the horror of the _ 


By the antient ww of England, the crime 


of High-treaſon was ſo uncertain, and the 
reſolutions of the judges upon trials for that 


offence fo various, that it. became abſolutely 


neceſſary to aſcertain, by this act of Edw. III. 

what ſhould for the future be Treaſon; 

but in the reign of Richard II. ſo. many new 

Treaſons were declared, as made it neceſ- 

 fary for the legiſlature. in the next reign, 

| (that of Henry IV.) to repeal all thoſe new- 
created Treaſons, by a ſtatute, reciting, that 


no man knew how be ought to behave himſelf, 


to do, Had or Ka for _ of ww yan 


of Sogn. ie 


*. 


But to return. to our: 3 on Py 


Stat. 25 Edw., III. the dignity. and ſecuriry'+ 


of the King's perſon is here confounded- 
with the perſons of his officers, and to aſſaſ- 


ſinate the ſervant, is as criminal as to deſ- 
troy the Sovereign. 


This is not all. The King's real perſon 
1s confounded with his effigies 1 on 
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his coin; and to counterfeit the type of Ma- 
* jeſty, is held as criminal as to lift the ſword 
en the Tring Monarch. | 


«> 


4 1 * 


It would be tedlous to Node further in- 
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| ftances wherein the different degrees of eri⸗ 
9 minality are confounded, and the Majeſty 
| of the Sovereign undervalued, by placing 
. offences, whereby the ſecurity of his perſon 
a ; is no way endangered, and even his dignity 
i only indirectly prejudiced,, i in the ſame rank 
. of delinquency with thoſe whereby the ſafe- 
ty of the Royal Perſon 1s nec _y injured 

pa nes. ein e 
This indiſcriminate be ce cri mes, 
ſo different and dif proportionate in their 
nature, under one common head, is „ 
more liable to objection, as the judgment! in 
this offence is ſo re r and 

beine e Of | 
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Juag mens in F 5 Treaſon. 


FEE Judgment in High Treaſon is 
ſuch as one cannot tranſcribe with- 


out horror; it is, that the offender ſhall be 
drawn upon a hurdle to the gallows, and 


there hung by the neck, and cut down 


alive; his entrails taken out, and burnt; 
his head cut off, his body quartered; and 


his head and quarters to be at the King's diſ- 
poſal: but beheading being part of the Judg- 
ment, the King may pardon all the reſt, un- 


der the Great _ as. is e done. in 0 
of nobility. 


The Judgment for counterfeiting the coin 


is by the common law, and is only to be 
drawn upon a hurdle and hanged. But clip- 
ping being made High Treaſon by ſubſe- 


quent ſtatutes, the Judgment, as ſome con- 
tend, is to be hanged, drawn, and quarter- 
ed, though the practice is otherwiſe. 


The 
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The Judgment for a woman in all caſes 
of High Treaſon, 1 be ___ eds 
hurdle, and burned. 
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ment, it "difgraces' humanity, with- 
out anſwering the endls of policy. Nature 
ſhudders at the thought of imbruing or 
hands in blood, and mangling the ſmoking 
.entrails of our fellowrcreatures. This is 
more than eruelty. It is fach ne _ 
1 ar, as might even ſtain a Hottentot. 


lt ſeems A eser thine] fact 2 
Judgmetr could have been deviſed by a fu 
man-being or having een eſtabliſhed in 
the days of /ighorance; bigotry, and barba-; 
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. Toi imagine that the horrid groin of it 


will deter criminals from the crime, is a 

vain fuppoſition. To men who engage in 
deſperate and criminal undertakings, with 
a proſpect of death before their eyes, the 

mode of dying is an addition of terror too 

| inconſiderable to reſtrain them from perpe- 
trating the intended crime. 


Such brutal execution ſeems as abſurd as 
it is unnatural 3 for it ſhocks the ſpectators, 


and pains the imagination of all who reflect 


on the criminal's fate, without adding to 
his puniſhment: for it is well Known, that 


before the work of barchery begins, the de- 
3 as generally wy the ſenfe of feel- 1 


ing. 7 . & * - 
* \ + a 4 - * * - F 
. * 


Beide; as few can b agu ſo nicely 
as to be ſenſible that a crime againſt che 
peace and order of fociety neceſſarily in- 
cludes the higheſt , degree of moral turpi- 
tude, ſo there are many zealots fo blinded 
with party-prejudice, that they impoſe upon | 
themſelves ſo far, as'to think the heinous - 


crime of High Treaſon to be no 0 reprogch 
to their moral character. 


Perhaps 
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mitted againſt the King de fa; and a 


de jure, and the King de jure afterwards 


A alſo a King 4 baun, is s void. 


not be allowed to decide concerning the ſo - 
vereign title. But it nevertheleſs ſeems to 


conceives to be a juſt dle. 


perhaps the very frame of the Law may, 
in ſome meaſure, contribute to leſſen the 
ſenſe of the moral turpirude of High Trea- 
ſon; for by Law Treaſon can only be com- 


King de oy is not Within us inraiig bod 
the act. 


23 


. » 
"I * 


Nay, it is faid, 8 if Treaſon be com- 
mitted. againſt the King. de facto; Y and not 


comes to the crown, he ſhall puniſh, the ; 


Treaſon done againſt the King, de faflo; and, > 
a pardon granted by a King de j jure, that is, 


Men, who can abſtract their TER know 
that the peace and order of ſociety requires 
this diſtinction, and that individuals ſhould, 


militate againſt the moral rules of right and 
wrong, to doom an offender to the ſevereſt, 
of all Funiſhments, for ſupporting what he, 
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CRIMINAL LAW. 30; 
They, who have not capacity to diſcover. 


with preciſion the true grounds of this politi- 
cal principle, and to perceive that in the end 
it ſquares with moral rectitude, are miſled by 


its ſeeming incompatibility with moral juf- 


tice, and think it meritorious to yield afliſt- 


ance for the Wanne of a * title. 


Under the influence of this opinion, the 
rigour of the ſentence rather ſerves to in- 
flame their zeal: The more they riſk, the Wh 


_ ny deem * i. 


her e PR ſelves as ſo many po- 


litical martyrs; they glory in periſhing in 
their traiterous principles, with the ſame 


fortitude that the prelates of old adhered to 


their religious tenets ; and rebels triumph on 
| the ſcaffold, like idly at the ſtake. 


Their aeg and Getermitied Wa er 
often leaves bad impreſſions on inconſide- 


rate minds. Many pity the ſufferer who 


braves his fate, and often ſilently reproach 


the hand which doomed him a ſacrifice to 
juſtice. , 
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They are often miſled to conclude, that W 
thoſe principles muſt be juſt for which men 
can die with ſuch reſignation and intrepi- 
dity; and, from adnuring the traitor's mag- 
nanimity, they are ſometimes betrayed 0 5 
far « as to n the Treaſon. e 


"Thu theſe rigorous ee coun- 
terwork their own intentions. They often 


make loyal ſubjects, of tender feelings and 
weak judgments, prove traitors in their 
hearts; and diſpoſe them to adopt ſenti- 


ments from com paſſion, which reaſon bids 


e 
SECT. V. 


of thy Tana of aber Coun tries, | 


ancient and modern, in Cafes 


of High Traqſen. ol 


T muſt be confeſſed, that *e 1 0 

cuſtom of moſt natians, both antient 
and modern, ſeems to authorize the practice 
of puniſhing Treaſon and Rebellion with 
death. 


We 
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We do not read, however, that among | 
the Egyptians either of them were capitally 


puniſhed; indeed they are not ſo much as 


mentioned by name. 


It is likewiſe obſervable, * by hs 


_ Jewiſh Law, we do not find any puniſhment 


preſcribed againſt _ crime of Treaſon or 
—_— 


Lord Coke dead 8 that all the 
ſeveral parts of the puniſhment in High 


Treaſon are to be found in Holy Scripture; 


and he mentions the ſeveral inſtances where 
each has been ſeparately inflicted on diffe- 
rent individuals; that Joab was drawn ; 
Bitban hanged; Judas embowelled ; Sheba, 
the ſon of Bichri, beheaded ; Baanan and 
Rec bal quartered, Ge. 


But bis Lordſhip has not 8 nor 


is it ſuppoſed he could ſhew, where 


theſe puniſhments have been inflicted mul 
ac ſemel on a Traitor. Beſides, examples 


might be brought from the Old Teſtament, 
to juſtify many practices which are now 


* 3 Inſt. 211. 3 
happily 
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happily exploded. The - New Teſtament, 
which is the pattern of ' Chriſtian Duty, 
| breathes another ſpirit: Benevolence, Hu- 


manity, and Mercy, are the precepts of our 


A. 


W x we. recur to he, Abbie. Lawns we 


ſhall find, that they alſo took no cogni- 
Zance of Treaſon or Rebellion as capital 
offences; on the contrary, it is only pro- 
vided wy thoſe 31 75 chat. 


He ſhall be deni ed burial within Anica 
and his goods expoſed to fate, who hath 


been convicted of perfidious behaviour to” 


wards the ns, or of acrilege. And, fer- 6 


He who 100 W tis © FRESCO ſhall 
not enter into the borders of Attica. 


der Wes the wh Welli of Pijfra- 


tus, the tyranny of the Four Hundred, or 


the uſurpation of the Thirty, we do not 
find that Rebellion or Treaſon were made 


capital offences by Law ; thongh it muſt 


be confeſſed, that none of them ſcrupled to 
diſpatch 


* 
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diſpatch thoſe privately, who made head 


againſt their government, or, more — : 


ly, their tyranny. 


In a ſtate where the ſyſtem of govern- 


ment was ſo equal and mild, ſuch. ſevere 


Laws would have alarmed the people more 


than the exerciſe of actual tyranny. 
5 Even in Rome, we do not find that chere 
were any Laws againſt Treaſon and Rebel- 


lion in the days of their liberty; and when 


ſuch Laws were made, they did not ſecure 


the ſtate againſt the Violent ſhock of civil 


commotions. 


The Cornelia Lex, of which Cornelius 9* | 


| la, the dictator, was author, may be deem- 
ed the firſt of this kind. By this Law it was 
made Treaſon, — 6 


3 * 


a- 


To lead a an army out of the province, or 


to engage in a war without ſpecial orders: 


'F or any one to ingratiate himſelf with the 
army, ſo as to make them ready to ſerve 
his particular intereſt : 
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To ſpare or ranſom a commander of the 
enemy, when taken priſoner, or to pardon 
the captains of robbers and pirates: 


'Or for a 1 citizen to reſide, without | 
orders, at a foreign court, 


The puniſhment of aque er ignis  interdigi, 
was aſſigned to be inflicted on thoſe who 
ſhould be convicted of any of thefe crimes, 


Every one may perceive that this Law 
ſpeaks the language of an uſurper. By 
this, every officer, who gained, or was 
maliciouſly repreſented as endeayouring to 

cConciliate the good-will of his fellow-ſol- 
diers, might be convicted of Treaſon, and 
made a victim to the ee of * ruling 
tyrant. 

The Lex Julia, of which Julius Ceſar 
was the author, ordained the puniſhment 
mentioned in the Lex Cornelia to be inflict- 
ed on all who were found guilty of the cri- 
men de majeſtate; whereas Sylla only confin- 
ed it to the particular ſpecies of offence mm 
in ſpecified. 1 
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P Cz/ar in the enjoyment of the Fulw of his 
5  uſurpation. oO EIT | : 


By the Laws 4 baia, ideea, the crime 
of High Treaſon was puniſhed with the loſs 
of the right hand and beheading : Which 


cuted on the dead body of his brother Ories. 


putting any man to death for a ſingle crime: 


the actions of the delinquent ; and if his 
faults were found to overbalance his former 
ſervices, the king was allowed to puniſhhim 
at pleaſure; if not, he was either pardoned 
A 1 leſs ſeverely. 


became deſpotic, it is no wonder that Trea- 
ſon was in the firſt inſtance made capital, 
ſince ſuch a proviſion was adapted to the 
ſpirit of the government. 


. By 


We find, however, that this Ae = 
nary ſeverity could not ſecure the uſurping 


ſentence Was, by order of Artaxerxes, exe- 
But by . antient Laws of che Perun 
kingdom, the king was reſtrained from 


The judges were to examine narrowly into 


When the Perſian 33 however, 
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a4 rigour equal to the ſeverity of our judg- 


thouſand n after * manner: 


Bi 


of cutlaſs, till he had cut almoſt all his fleſh 


1s. manner. VVV 


ment for Treaſon conſiſts only of cutting 


| ripping up his belly, taking out his en- 
_ trails, and then throwing his carcaſs into a 
river or ditch, and this is commonly done 
to great malefactors 2 


310 CONSIDERATIONS o on 


Buy the Laws of China likewiſe, we. find 
that Rebellion and Treaſon: were eſteemed 
the greateſt of all crimes, and puniſhed with 


ment, viz. by cutting the criminal into ten 


The executioner + Jovi firſt tied D's to £ 
a a ale, tore the ſkin of his forehead and 
head, and let it hang over his eyes, to pre- 
vent, as ſome imagine, his ſeeing how 
dreadfully the reſt of his body was mangled; 
he next ſlaſhed the other parts with a kind 


in pieces; and then abandoned him to the 


cruelty of the gazing populace, who com- 
monly diſpatched | him in the fame Aae 


- "This puniſhment, however, we are told, | 
was ſeldom executed. For the uſual puniſh- 


the body of the criminal into ſeveral pieces, 


When 
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When we conſider the ſ yſtem of the 
Chineſe Laus in general, with the lenity and 
excellence of their government in moſt 1 in- 
ſtances, we may be at a loſs to account. for 
this inhuman proviſion; but, perhaps, the' 
great reverence and veneration which they 


pay to the emperor, may have led them to 


this extreme ſeverity in caſes of Hi gh 
Treaſon. 


SECT. vi 


Sane Subject” con timed, 


N Scotland the eee of Treaſon is 


death, and confiſcation of all the trai- 
tor's eſtate, whether hereditary or moveable," 
feudal or allodial. But in the ſentence of the 
Scotch Law, there is none of that butchery 
which 1 our N in e Treaſon. 


e 


aud Ba, it is obſervable, froma pe- 3 


ruſal of the Scorch hiſtory, that Scotland hag 


«YC 


dean Parpcularly fraitful i in \ rebellions,” . 
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In ſhort, in thoſe ſtates where the ſyſtem 


of government has been moſt mild, and the 


eſtabliſhment moſt equal, the crimes of 


Treaſon and Rebellion were either unknown 


to the Laws, or, if they fell under their cog - 


nizance, they were but ſuightly puniſhed. , 


In this kingdom, by the feudal Laus of 
the Anglo Saxons, compoſition was allowed, 
for what is now juſtly deemed the moſt | 
- grievous kind * 7 TO that of Ring the 


king. 


It au be remarke 


notions of Treaſon, againſt the king, as of 


_ Treaſon againſt the Kingdom; and after the 
killing of the king Came. to be a capital of- 


fence, yet it was ſome time before it was 
eſteemed 75 e 


; 8 * 7 , 
r - 4. 8 : S FY $ 4 
» 
* 7 1 
ff + +. % F * * * 246 


as #2 Ft $8 


The Fe ; "va. Bacon, "being 5 


people of public ſpirit, preferred the good 


af their country above all, accounting trea · 


chery againſt it, or neglect of it in times of 
danger, to be a crime of the moſt grievous 
nature, and Which ought to be puniſhed i ina 


d; however, that our 
anceſtors, the Saxons, had not ſuch ſevere 


moſt. 
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moſt exemplary manner, proditores et tranſs | 
fuxgas arboribus ſuſpendunt, ſays Tacitus, 
Other Treaſons than this, not even againſt 


their * did 88 * 


The form of an indictment n for 
contriving the death of the king, concluded 
only felonicè, as appears from the form of 
an indictment for an offence of that nature, 


intended and plotted againſt Edmund the 


Saxon king; whereas for the plotting againſt 
allegiance, of a common and inferior na- 


ture, the indictments concluded felonce P 
proditorie And whereas the penalty, in cafe 
of treachery againſt the country, was deaths 


and forfeiture of the whole eſtate, both real 
and perſonal; in zreachery againſt the king, 
it was only loſs of life * of perſonal 
eſtate. 


It ſeems 8 that Majeſty had not 2 


then arrived at its full growth, or that the 
greateſt meaſure of it reſted {till in the ** 
of 1 people. os 


In the time of Hen. I. Treaſon, which 
formerly was only conſidered as a breach 
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of truſt or fealty, was made equal with 
that of Leſa Majeflas; and that Nfajeſ, 

which was afterwards wholly wrapped up 
in the perſon of the king, was, in his time, 
imparted to the king and kingdom; whereas 4 
before his days, as already obſerved, it Ter 
lated N to the n. 2 


Finn Glanville, in his book k of Lavn, 
| ſpeaking of the wound of Majefly, exem- 
plifies ſedition and the deſtruction of the 
kingdom, to be in equal degree a wound of 
Majeſty, with the deſtruction of the perſon 

of the king : And next he mentions ſedition 

in the army, and fraudulent converſion of 
treaſure- trove, which belongs to the king; 
all which, he ſaith, are puniſhed with death, 
and forfeiture of eſtate, and corruption of. 
blood. th 


In the Saxon times, before the king could 
be properly conſidered as one of the three 
ſeparate eſtates, or orders of government, 
it is no wonder that they deemed treachery 
againſt the king, and treachery againſt the 
5 to be diſtin crimes. | ET 


In, 
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- CRIMINAL LAW. 315 
In thoſe days, the king was only regarded 


in the light of the head magiſtrate; but ſince 
the king is become one of the three eſtates 


in the kingdom, crimes againſt the royal 3 
perſon, are very properly placed on the 


ſame footing with crimes againſt the king- 


dom; for though the king, in his political 
capacity, as one of the three eſtates, never 
dies, yet when we reflect on the confuſion 
and calamities in which the nation may, 


nay muſt be involved, by crimes againſt 


the ſovereign perſon, it is a reaſonable 
preſumption to conclude, that ſuch of- 
fenders abend mh: diſſolution of goverit= 
: _ wt rg, 12 | 


* bo . 7 
HOT! 17 AY 7 4 |; i 4 


f At G Law and befor the: FONG 


of 25 Edw. III. Treaſon was, as has been 
ſaid, a very uncertain crime; and the opi- 
nions concerning it were very various. The 
killing of the king's father, brother, or 


even meſſenger, was deemed Treaſon. The 


 accroaching, or attempting to exerciſe Foyer = 
power, was treaſonable, and the Judges de- 
termined what amounted to ſuch actroach- 


ing .—In one inſtance mentioned by Lord 
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Chief Juſtice Hab, a Kiight bf Hereford. | 


frire was found guilty of Treafon, for af. 


faulting and detaining his debtor till he dif. 
charged the debt. When any act tended 
when any man grew inordinately popular, 


on the royal power, and, as ſuch, held to be 


crime, by aggravating the citcumſtancey 


with which it was attended, was heightened 
into T reaſon. On which account, the above- 
mentioned Statute of Edw. III. was made 
to determine what ſhould be adjudged 
treaſon ; and for the excellence of this and 


other Statutes, the parliament, in which they 
were made, was called, benedittum parliamen- 
um. „ 


Since the making of that act, there can 
be no conſtructive Treaſon; that is, nothing 


can be conſtrued Treaſon, which is not 
terally ſpecified in os or | Cubſequent 
acts. 1 e 


There 
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CRIMINAL LAW. 317 
There was a remarkable clauſe in this 
Statute, by which it was provided, that if 
any other caſe ſhould happen, before the 
Juſtices, ſuppoſed to be Treaſon, they ſhall 
not proceed to judgment, till it be declared 
by the king and parliament, whether i it ought 
to be Ma da ROOT or not. 

This, it is Ae was - an un- 
bounded latitude. in the legiſlature, to re- 
move any offender who was obnoxious to 


them, by a conſtruction ex p, facto. 


Lord Chief Juſtice Hal, in the 1ſt vol. 


of his Pleas of the Crown, page 259, ſays, 
That as the authoritative deciſion of theſe 


cafus omiſſi, is reſerved to the king in parlia- 
ment, the moſt 276 to a Ny 2 11 N 
a new declarative act. Wie hu 


Though this act of Eau. III. at the time 
of paſſing it, was intended to keep the legi- 


flature, as well as Judges, within proper 
bounds, as to the crime of Treaſon, yet, in 
. the time of king Rich, II. next immediate 


ſucceſſor 
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ſucceſſor of Edu III. ſeveral other Treaſons 0 
were created, as is before obſerved; and in 
the ſucceeding reigns,” other crimes of dif. 
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ferent, matures were declared. to * hgh 
TOs * A 


| J 
"44 , : 4 <, 4 


hs 55 hm vil. he's 13. Hl was ods 


High Treaſon to wiſh, or defire, by words 
or writing, or to imagine the death of the 
king, queen, or their heir apparent; or to 


publiſh that the A 0 e Selufr 
n We Ke. 125 1 241105 RU le 


making it Treaſon to imagine the death of 


the king, unleſs the intention be ſhewn by 
ſome open or overt act. This looſe and am- 


biguous expreſſion imagine, which is a bare 
act of the mind, laid every one at the mer- 
cy of malicious conſtruction; and could not 
but be attended with inconvenience. to the 


king himſelf, as it was to Hen. VIII. whoſe 


Phyſicians, it is ſaid, were afraid to declare 
| him in danger, left 52 ſhould WE: the 
—_— an., n ie oe em an 


But 


8 
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But the Laws with reſpect to Treaſon, 
were uncommonly ſevere in this reign. —— 
Buy 33 Hen. VIII. If a man, non compos men- 
| tis; commit High Treaſon, and after accu- 
ſation, Sc. become mad, he might be tried 

in his abſence, and ſuffer death as if he were 
"ME perfect memory. And by the ſame Stat. 

If a man attainted of Treaſon become mad, 

he\ was GET notwithſtandin 8. 


By FRI 1 Edw. VI. chap, 12. To endea- 
vour to depoſe the king, or to affirm, that 
he is an Uſurper, beg &. was Hehred 
Treaſon. * 


/ 
: 


But Ak ** were W by! the iſt 
Mar. Seſſ. chap. I. By which it was enact- 
cad, that no act, deed, or offence. ſhall be 

: deemed or ' adjudged Treaſon, but ſuch as 


are declared and expreſſed to be ſo by the 
25 Edu. III. | 


The ſt Mar. likewiſe rakes away the 
power of the king, and parliament, to. ad- 
judge any thing elſe to be Treaſon than what 
is declared to be fuch by the 25th Ezw. III. 


Never- 
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Nevertheleſs, the iſt Mar. has been in 


ſome meaſure repealed, and many offences 
have been declared Treaſon by ſubſequent 
Statutes, which were not ſo before, as has 


been ſhewn above. Upwards of twenty of- 


- fences have, ſince that time, been declared 
Treaſon, which were not ſo by the Stat. 


Edw. III. and, in truth, the greateſt part of 
theſe offences require a forced and unnatural 


conſtruction to bring them under the crime 
of Treaſon. 


80 n do many of the e made 
Treaſon by 25 Edw. III. as before obſerved; 


particularly that relating to the coin; and 


it does not appear that counterfeiting the 
coin was Treaſon at the Common Law, 
though by the preamble to the Statute of 


Edu. III. all the offences therein ſpecified, 


are declared to have been weaſannble at the 
Common Law. 


\ 


We read in  Malmſbury, that, by a Law of 
Hen. I. falſifiers of money were adjudged 
to loſe their right 3 in the words of the 


Law, pugnum perdere. Hoveden tells us, that 
fallifying of money was 3 with the 
loſs 
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toſs of eyes and, genitals. But Gemitiſenfis, 
and the Monk who made the continuation | 


of Florence of Morceſter, agree with Malm. 
Bury, that the offenders loſt their right hands; 


adding, however, that they likewiſe incur- 


red the loſs of genitals; ; that he, as Selden 


| obſerves, who was guilty of ſuch a wicked 
crime, ſhould have no hope lat him of poſ- 
terity. 


From hence we may conclude, that in 


thoſe times it was not treaſonable; and in 
farther ſupport of this concluſion we may 


add, that Flea does not rank the counter- 


feiting the Seal, or the Coin, among the 


crimina * majeſtatis, but among the cri- 


mina falt. 


We do not find, hi bye the lun of any 


antient kingdom, this offence was adjudged 


treaſonable; though it muſt be owned, that 


it was puniſhed capitally in Egypt; and like- 
wiſe by the Athenian Laws, all counter- 


feiters, debaſers, and diminiſhers of the cur- 


rent Coin, were doomed to loſe their lives. 


But 
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z CONSIDERATIONS on 
But in Zlin, . clergy was”  fortmerly de. 


= 9980 only in ſuch Treaſons as were imme: 
1 diately againſt the king's perſon; and there- 
1 fore clergy was allowed i in caſe of counter- 
| "4 Tung: the Gier Seal. ee 


| "Having: made - theſs abſebvaticns on the 
Judgment in High Treaſon, it remains to 
conſider the forfeiture in High W im- 
plied by tha judgment. | 


ser. „ "#8 
0 of F rfeiture i in ; High Tra 


N the judgment i in as of High Tres 
ſon, it is implied, 1. That the delin- 
quent ſhall forfeit to the king all: his lands, 
tenements and hereditaments in fee ſimple 
or fee tail (or for life, as to the profits, 
during the offender's life) which he had at 
te time of the Treaſon committed, or af- 
terwards. 2. That his wife ſhall loſe her 
_ dower, Rs wag Jointure. - 3. That his 
blood ſhall be corrupted, by becoming baſe 


© SHR 
_. 


CRIMINAL LAW. 323 


as to his birth, and that his children ſhall 


not inherit to him or any of his anceſtors. 


4. That all his goods and chattels ſhall be 
forfeited from the time of conviction. 


5 VIII. 


Reed. on Forfeiture i in H gh 


Treafen . 


* 


— 


tures appear to be repugnant to the 


principles of moral juſtice and equity, as 
they involve the innocent in the ſevere. 


fate of the guilty ; yet they have been juf- 


_ tified on the footing of policy, as the moſt. 
effectual means of reſtraining delinquents 


from diſturbing the peace, or pre} udicing 
the intereſts of ſociety, 


1 is true, indeed, that many of daring 
and deſperate minds, who are totally re- 


gardleſs of their own ſafety and welfare, 
when under the influence of any violent 
. paſſion, 
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paſſion, have, nevertheleſs, a tender conſide- 
ration for their family, which may check 
their impetuoſity, and deter them from cri- 
minal and traiterous enterprizes. | 


But the number of theſe is ſmall. 
very few, weigh future conſiderations in a 
juſt balance; the far greater part are go- 
verned by the hope of gratifying ſome ruling 


paſſion, or the proſpect of ſecuring ſome 


| immediate advantage. 


Many of thoſe, who do not a&t tow 2 
principle of party-zeal, are often betrayed by 


the vain expectation of benefiting themſelves 


and their families by the fruits of "heat de- 


| aaneney. ö 


Some engage out of mere deſpair. 


Pinched, perhaps, by the remorſe of an 'ill- 
| ſpent life, and driven to extremities by the 
terrors of conſcience, they loſe all regard. 


to themſelves, all attention to the welfare 


of their family, and only think of pro- 


_ curing immediate relief from pungent 
miſer e by burying thought in the confu- 
ſion 


Few, 
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ſion of turbulent undertakings, and the tu- 
mult of civil revolutions. | 


To men who move under any of theſe 
impreſſions, the dread of diſtant forfeitures 
are ineffectual reſtraints ; ſome, as has been 


obſerved, from the wretchedneſs of their 


condition, are inſenſible to the care of poſ- 
terity; and others flatter themſelves with 


the hope of (rg their families by their 


crimes. 


However, therefore, the State may ſome- 


times draw profit from ſuch grievous forfei- 


tures, it derives no ſecurity from them; ſince 
ſo far from preventing, they rather tend 


perhaps to multiply the offence of High 
Treaſon, 


If I may be allowed the expreſſion, they 


ſcem to perpetuate a kind of deadly feud 


againſt the State. The deſcendants of a 


traitor, finding themſelves deprived of the 


honours and eſtate to which they were born, 
without any guilt of their own to incur the 


forfeiture, | naturally. contract an antipathy 
Z 2 aggiainſt 


\ 
its 
489 
4 

. 
+1. 
7 
9 
In fl 
5 
4 
Wo 
N. 
bat 
is 
16 
if 
qt! 
1 
15 
* 
4 

i 
1,43 
15 
K 

1 
6. 
1 
' 
NAG 9 
7 
Pl. 

605 

15 

"88 
{- 67488 
a4 
; ud 
14} * 

"= 
! 1p 
WI: 
48 

9 
MM 
3:4 
i. * 

7 
1 
Re 
4k 
fa 

= „ 
by * 
fi 1 

1 

1 

9 

1 
5 

. 
15 
1 
T8 
H 
1 
Ls ©. 
1 f uf 
45 
44 
48 

1 

17 
. 5 

4 
* 

— 

ak 

N 

* 
Wa”. 
3-4 A, Pl 

1 1 
„„ 
"up 
ry 
[ 
N 
7 . 
| 


1 
| "a 
1 

| 1 1 
ihr 

e 

- * mh j 

1 

F 

i $218 
wy * 
1 
11 44% 
8 
Wot! 1 

| 1 

| 7 

8 

|, 

\ 3, 

1 

em 

1 

1 

79 #5 
» If A 
[ 1144 
x . 

192 

1 9 1 

. 

1 «Fo 

; S 

1 

'\Y K 

1 

- BY 

L . 
1 
1 * 

160 

Mn 

E315 4 

10 t 

! Al * 

„ 

an 

e 

1 

1 

. E., 

1 

y : 
N 
"ut it 
8 x 
13 
= * 
1 
* * 2 
* 
nn 
f 
i 
1 8 
WY 
: 4 2 
1 
FP 
1. 
4 : 
' x1 
„ 
4 
„ = 8 
* 
#7 ; 
a * 
; 14 775 
1.3 : 
iT - 
* 
237 
$3 
? 
75 

E. 
14 

+ kX \ 

4 

r 

3 

Ly © 

36-8 

4 

* 8 
1 
115 
EN 
14 

q 
ET 

9 

+ 3 
By 

we 
1+ : 
LIT 

= 
*8 

hy Fe. 
. 

P. 
8 
ho 

MH 
d 
'4 ' 

A : 

1 
. 


— 


5 — i 
. 4 _— N 8 7 n n 
2 [ON 3 5 : 8 n r . — *. — 8 . 2 EE”... F - 
r 2. S — 8 * Ws — — 2 IF * _ — 1 RS * 9 
4 = ©. ens — 4% on . — - — © — — - — In ns 0 — . re 2 
war We IST” . 2 TO 2 4 2 REGATTA WS YC 4 * of you n — — b 
: G 4 * 1 . — — 4 — — * 1 — — 
9 22 n —— - . 2 « TITTY Coo oe Er b * 2 3 = 


P 
TTT — 5 = 
— — — — — — —_ — bt 


we m— 


fx 
by 
my 
©} 
EM | 


2 — 
— 


1 
(4? 
45 
SF 
+> 
1.8.4 
3 
414.108 
% 


11 
FLOW 


— regs 
£40 0/08 —_— 
ä ů ˙*Q — 


a 


2 — 
— — 
— . AR 
* — — 
. 
K IEICE So = — 


— 
Sr 
— —— — 

— va 6 
— — 
* —— Lal 
83 — 


—— _ ————_—_— 
* — > 


326 CONSIDERATIONS on 


againſt the government; which, as they 
imagine, has treated them with injuſtice and 
y OI 


It is in vain to oppoſe the arguments of 
policy, againſt the feelings of Nature. We 
ſhall never perſuade the innocent ſon, that 


the good of ſociety requires him to ſuffer 
for the crime of a guilty father. 


However willingly we may accede to this 


propoſition, when we ourſelves are not al- 


fected by the conceſſion, yet when we be- 


come the victims of this political axiom, we 
inſtantly revolt againſt the principle. | 


If we may dah from effects, we may 
ſafely conclude, that ſuch rigorous proviſi- 
ons do not anſwer: the end of their inſti- 


tution. Notwithſtanding the ſeverity of our 
Laws in caſes of High Treaſon, yet where 


have been more frequent rebellions, than! in 


this * FE 125 


Rebellion ws to be the growth of 


our iſle; and the Tigour of the Law, in- 
1551 


84 
n 
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ſtead of extirpating, rather ſeems to give it 
firmer root, The deſcendants of the de- 


ceaſed adopt the traiterous principles of their 


anceſtors; and by reflecting on his miſera- 


ble ſtate, (the remembrance of which is 


- continually revived by their own oppreſſion, 
which, as they conceive, was unmerited) 
they are N excited to reven ge. 


In truth, however, it does not ſeem als 


impolitic to involve children in the fate of 


an offending anceſtor, by the conſequences 


of ſuch forfeitures, but it may be farther 
urged, that it is,- in ſome meaſure, unjuſt : 
for if the right of ſucceſſion to patrimonial 


eſtates is a right of Nature, then no Law 


whatever can, or at leaſt ought, to abridge 
that ri . 


Having therefore ſaid thus much of the 

Laws reſpecting High Treaſon, I proceed 

to the next offence adjudged capital, which 
is Petty Treaſon. 


T3., CHAMP. 
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CHAP. It. 
IE © © 
/ Petty Treaſon. . 


ET T Treaſon is an offence deſeri- 
bed by the Statute of 25 Edw. III. 
chap. 3. and is committed when a ſervant 
killeth his maſter, when a wife killeth her 
| huſband, or when a ſecular or religious flay- 
eth his prelate, to whom he oweth faith Ton 

— obedience. _ 


[ 
' 


. 1. 
Roßcbim an Petty Treaſon 2 


T A here obſervable, that notwi thitand: 

1 ing the breach of obedience, due to the 
ſuperior ſlain, conſtitutes the eſſence of this 
crime, yet if a child Kill his father or mo- 
_ ther, 
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ther, he is not within the Statute ; unleſs 
the child ſerved the father or inotficr for 


wages, &c. in which caſe, he ſhall be in- 
dicted by the name of a ſervant. 


This is abſolutely reverſing the degrees 


of criminality ; for certainly the obedience 


due from a ſervant to a maſter, falls infi- 


nitely ſhort of that due from a child to a 
parent. If therefore the violation of obe- 


dience is the circumſtance which makes the 


offence treaſonable, parricide is certainly the 


, moſt aggravated ſpecies of Petty Treaſon. 


Kew che Romans, it was provided, by 


the Lex Ponipeia, that parricides ſhould' be 
ſown in a ſack with a dog, a cock, a viper, 


and an ape, and thrown into the ſea, to pe- 


riſh by the moſt cruel of all tortures. 


By the laws of is. Lag were 
put to the moſt cruel deaths; firſt their 
limbs were mangled, and their fleſh cut 


into ſmall pieces with ſharp reeds; after- 
wards they were laid on thorns and burnt 


Parents, on the contrary, who 
Z 4 killed 


alive. 
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ther; a guard being ſet over them to ſee 


death for children to curſe or ſtrike their 


parents; nay, if they only continued in a, 
| ſtubborn diſobedience to their „ | 


ment they inflicted proved ineffectual, they 


: obliged to condemn them to death without 


parents was ranked in the next degree of 


was puniſhed with the ſame, if not greater 
| ſeverity. „ 


3 child to curſe his father and mother, if 
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killed their children, were not adjudged to 
die, but were obliged to embrace their dead 
bodies for three days and three nights toge- 


that they punctually obeyed the law. 


By the criminal laws of the "Jak, it way 


parents had a right to inflict any puniſhment 
on them except death; and if the puniſh- 


might then bring them and accuſe them be- 
fore the judges; who, upon full proof, were 


mercy or delay. 
By the laws of China, diſobedience ta 


criminality to Rebellion and Treaſon, and 


By the lon of Keorland, it is death for 


Os 


LO 
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the offender is paſt ſixteen, if he i is under 

fixteen, and above pupilarity, it is puniſhed 

at diſcretion. If he kills father or mother, 

good- ſire or good-dame, he is to ſuffer 
death, and his pofterity in linea rea ars 
incapable of ſucceeding to the perſon killed, 

but the ſucceſſion devolves upon the next 

collateral or neareſt of blood, 


5 But, among us, che crime of dach de 7 is 
placed in the ſame degree of delinquency 

E with that of common murder, at the ſame - 
_ time that offences, far leſs heinous, either 

_ morally or politically conſidered, are puni iſh- 

ed as Petty Treaſon, | 


7 This ſtrange and unnatural inequality is 
by no means calculated to inſpire that filial 

awe and reverence towards our parents 

which the divine law enjoins, and which all 

human laws whatever ought to inculcate. 


Vi "BRETT. 


* 
5 ot — Q —— ——— — - " * * MEDIO * mT — = 
— — egy Sor bh, omar Proc — ent — = =. 7 r _ - p 5 eh — = — 2 on —— 2 8 x 
- 1 - — << >ettaangte—n ey - nent a; Aqmor>+09 — — S —— SE 8 * 88 = I? — : De — „ A ST — IST RNS —— 2 — — — EI en 247 — —— = - « —— — & 
T y : 2 — 8 * „ D r — 2 — = CALL er IE] "20 2 — — TD SE Dn — —— — —— — — — — - _— — 
- 8 — A - . wy 8 - — - 8 5 - — i = — F = — : < . — — — — — ——_— — — 6-2; : 2 —— 4 
— 4 ” 2 * . . 6 — — 7 a - 2 „ 9 Fr IRE ” : 2 po 5 A . TT . 5 = 7 4 - * — — _—_ = — IE IIGS I] 2 = ä 
5 Y 5 4 8 4 + x 2 N - . 3 2 * 8 - Ne — - 4 — D _ * 7 ed 2 n = — 8 1 Y $ E 5 E — 2 — bs ets Hy — : 
: 2 - £8 5 = "AIR 2. IT 2 — te . f N . — 53, "B+: . gt = _— 5 hides xs = ny — 75 8 K i. — — wa, SIE . 82 3K 
ER 2 Ki 4 4 ae * * - PRO aa . * * . PX. 5 Ea Sins Fra ens, bo Pat 2 : — — — or. I T — — — — — n 3 — © ; __— 
g : g \ * 4 - — — : * 3 = 4 * — c — — os 222 TT:... wages aa ao 3 — an” FT - g — —— 5. = 22 — A 
MT BER LEES, ax * r * 45 — —* * = N FFK SY IG Ec E — —L[LV 5 Far r b LE 72 3 64 me 3 — L onde one , I IF p _ —— . — r — . = Es By; 2 = —_ ; 
— f — — 9 * . — >» . — 7 "I; bs Radiat MS. £ x 2 - . * pray - - . - —— a 7 5 4 * - < ALF : * 7 9 ors 4 vhs, — * om - . y 5 iS. — — 8 2 — 2 
— * — — * 2 7 = = a Ive AS * f = — — : — me — SO ET — — — ag 2 2 . — hrs 3a N {a pa . * — 
_ — — — — — — — — rr — ” 8 - oa — rr * 2 £2 * 2 34 2 þ a 8 — — > — . - A 
— _ - * _ * 2 ry. by * BY — — 1 — 1 % 9 — 


— — — - — 2 : — — * — — ͤ ꝓũÜ—U6ͥ = —— — 5 * 
r . ——ẽñ — SE 
r 


„r 8 * 
9 5 r 
— ch — — — — —— 


88 


e e 
— —— 

— MO 
——_ — 


2 — — 2 — N 
rr Et 


N 
3 
oo 


* 
. 
+4 


332 CONSIDERATIONS „ 


SEC T. III. 
E Y the Judgment in Petty Treaſon 


H E Judgment in Pe etty Tresſon is 
the ſame as in capital felonies, with 
this diſtinction only, that a man is to be 
drawn on a hurdle (inſtead of a cart) and 
| hanged; and a woman is to be drawn on a 
hurdle, and burnt, inſtead of being hanged, 
as in 1 caſes of felony. | 
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; This Judgment for women, who killed 
_ - their huſbands, is of very antient date. It 
prevailed among the Gauls, and likewiſe 
among the Britons before the deſcent of 
Julius Cæſar, and was in uſe at his landing, 
as we may learn from his Commentaries, 
De morte mariti, fi compertum eſt uxbrem, &c. 
ione Britanni interficiunt. 
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It was in uſe alſo in Braclon's time, as 


appears, lib. iii. fol. 105. Ine concremat- 
tur, qui Jalutem dominorum ſuorum infdia- 
verint. | 
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We find, however, from the foregoing 
Judgment, that whatever diſtinction our 
law has made, as to the nature of the crimes 
between this crime and felony, there is ve- 
ry little difference as to the puniſhment. 
But no objection ſeems to lie againſt the 
3 — 


SECT. WW. 


07 F, or feiture 3 in Petty ee 


HE Forfeiture in Petty Treaſon 4 


Felony is the ſame as in High Trea- 
ſon, as to lands and tenements upon attain- 
der, and as to goods and chattels upon con- 
viclion Except that upon attainder in Petit 
Treaſon or Felony, lands and tenements en- 


| tailed are forfeited only during the life of 


the tenant in tail: The inheritance goes to 
the iſſue. 


16 is likewiſe obſervable, that, upon at- 


tainder of Petty Treaſon, the wife is not 


dowable, but upon attainder of telony ſhe is 
dowable, 
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SECT. V. 
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THAT has vi ſaid above with re- 

ſpe& to forfeitures in High Trea- 

on may be applied to forfeitures in Petit 

Treafon ; they feem to be equally impolitic 
and ſevere. It muſt be obſerved never- 
theleſs, that the difference of the forfei- 
ture with reſpe& to entailed lands upon 
attainder, is very material; and it ſeems 
difficult to conceive, why the ſame diſtinc- 
tion ſhould not hold with n to lands 

in fog, - 
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CHAP. II. 
SECT. E. 


Of Felonies. 


EF O RE we proceed to treat of Felo- 
J nies, it may not be improper previ- 

ouſly to take notice of the impropriety of 
confounding crimes of à very different ſpe- 


cies under one general head of Felony, 
which is both contrary to the nature of 


things, and the true "_— of the word. 


Lord Coke inclines to think, that Felony 
1s derived from the Latin, fel; and he de- 


fines it thus: Ex vi termini ' fignificat quodlibet 


capitale crimen felleo animo perpetratum; and 
it was antiently, he adds, of ſuch extent, as 
to include high treaſon, 


This, however, with the utmoſt deference 


to ſuch reſpectable authority, ſeems to be 


no very ſatisfactory definition of Felony, 


tale 
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tale crimen, but comprizes many crimes which 
are not capital, nor yet can be ſaid to be 
perpetrated felleo animo ; ſuch as chance-med- 
ley, ſe defendendo, petty larceny, &c. which 
are deemed Felonies in law, but are neither 
capital, nor committed felleo animo. 


Nay, there are capital offences which 


cannot be ſaid to be done felleo anime; 
grand larceny, for inſtance, or the ſtealing 
of goods above the value of twelve pence, 


cannot be ſaid to be done with a bitterneſs 


of heart, which ſeems to imply a malicious 
diſpoſition in the offender towards the per- 


ſon of the injured; whereas this offence 


may be, and is frequently, committed where 


the perſon of the injured is utterly unknown 
to the delinquent: and, indeed, in all caſes 
of grand larceny, the fraudulent intention 


cannot be preſumed to be accompanied with 


what is uſually underſtood. by the words fel. 


leo animo, which expreſs a bitterneſs of diſ⸗ 


poſition. 


The learned Spelman's diſtinction ſeems 
rather more ſatisfactory. He ſuppoſes it to 
come 
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come from the Saxon word feal, which ſig- 
nified a reward or eſtate; and the German 
word Jon, which, in Engliſh, means price. 
Felony being formerly puniſhed with the 
price or loſs of. eſtate. ; many, indeed moſt 
Felonies, before the time of Hen. I. were 
- puniſhed by pecuniary fines, and he was the 
firſt who ordered felons 1 to * hanged, about 
the Jour 1108. 
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But whatever may be the etymology of 
the word, it ſeems highly improper to con- 
found crimes of diſtinct ſpecies under one 
genus. This tends to confound our ideas 
of delinquency, and eſtabliſh a technical di- 
viſion of offences, which is inconſiſtent with 
propriety of language, as well as repugnant 
to natural reaſon, with which all laws ſhould 
coincide. 


We muſt be content, however, to take 
the matter as it ſtands, and therefore let us 
return to the conſideration of Felonies; of 


which the firſt diviſion relates to public of- 
fences. 5 
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. 
Of Public Felonies. 


S it is not propoſed to make a techni- 
cal analyſis of criminal offences, but 


only to take ſuch a general view of the ſub- 
ject as may tend to illuſtrate the principles 


intended to be eſtabliſhed; I ſhall therefore 


paſs ſlightly over Public Felonies, and 
content myſelf with a bare enumeration of 


them. 


LY 


They relate, 1. To coin. 2. To Felonies 


againſt the king and his counſellors, Cc. 
Io Felonies of ſoldiers and mariners. 4 


To Felony, by embezzling the king's armour, 


5. To Felonies relating to popiſh prieſts. 6. 
To Felonies by rioters. And, 7. To Felo- 


nies by breach of priſon, eſcape, and reſcues, 
and to the revenue and trade. 

Of theſe it will be ſufficient to obſerve, 
that moſt of them are offences merely poli- 


tical, and that none of them, for reaſons 


already 
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ed as offences which 


ſhould be puniſhed with death. 
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already aſſigned, ought either in juſtice or - 
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Private Felonies againſt the life of a ſub- 
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C0 A P. IV. 
5 1 
5 1 Of Murder. | 


URDER may be committed upon 
one 's-ſelf, or upon another. 


1 


1. 
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Murder may be committed upon one's 

ſelf, when one compos mentis kills himſelf : 
with deliberation and direct purpoſe; in il 
7 1 caſe, the ſelf-murderer i is termed feb | 1 
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1 one ende attempting to Kill au- 
other, and in purſuance of ſuch attempt 
unwillingly kills -himſelf, he is felo de fe; 
as when one haſtening to kill another, falls 
upon his weapon, which he held up in his 
own defence; though ſome incline to think 
that he is not felo de ſe, unleſs he dies by his 
own weapon, and that otherwiſe i it. is "ou in- 
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But death muſt enſue within a year and 
a day. 


SEC 8 
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8K K T. u 
Reflections on the foregoin g Section. 


HE good of ſociety requires, no 
LL doubt, that this crime ſhould be pu- 
niſhed in as exemplary a manner, as the na- 
ture of it will admit; and perhaps the igno- 
minious method of burying ſuch felons is as 
efficacious as any which can be deviſed. 


The method, however, generally uſed, of 
driving a ſtake through their bodies, is a 
practice, as it is ſaid, which hath no coun- 
tenance from the coroner's warrant. 


The Athenian law, which ordained, tat 
they who were felos de ſe ſhould have the 
hand cut off which did the murder, and that 


it mould be buried in a place ſeparate from 


the body, does not ſeem to be ſo ſuitable 


and effectual as our own. 5 


The forfeirure, however, i in this ive pecieg 
of offence, is attended with a cruelty and 


injuſtice to individuals, without tending to 


=_— public benefit 
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Feb de fe fotfeits/ all his goods hd 
chattels, real and perſonal, which he 

hath in his own right, and all ſuch chattels 
real, as he hath jointly with his wife, or in 
her right. He likewiſe forfeits bonds or 
things in action belonging ſolely to himſelf, 

and all intire chattels.1 in. poſſeſſion. 
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By the laws of Scotland likewiſe, the move- 
ables (of perſonal cſtate) of a fol de fs are 
confiſcated. | n es 00-4 


As to 3 of inheritance, he does not 
1 80 not being attainted in bis le. 
time. 
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SECT. IV. 


Aae on En feiure in i elo 
EO adde 1 


0 what end, in a crime of f this nature, 

can ſuch forfeitures avail? What ad- 

vantage can the public derive from this ſe- 
verity, which falls on the innocent? Is it not 
enough for a wife and children to loſe a huſ- 

band and a father, by a death attended with 
ſuch ſhocking. circumſtances, without ſuf- 


fering for his guilt, and being reduced to 
beggary by the ſentenceof the law? | 


alla it to be ſuppoſed, chat a man weary of 

his being, will be deterred. from ſelf murfer 

by the conſideration of ſuch forfeiture ? Will 

it nat rather induce him to deviſe means 
for concealing the real cauſe of his death, ” 
od make that ſeem accident which is in fact 3 
—_ - Foun y The i _ 5 5 i 
11 e Sandi the feelings of Fs na- | 
ture, we ſhall find reafon 20 conelude that no | 
motive whatever. can engage the wretched, | — 
E 89. -- who | 1 
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and many other points, for which we re- 
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Every thing around 


them aggravates their infelicity, and every 


bleſſing loſes its reliſh. 
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To thoſe who are reduced to that deplo- 
rable ſtate, wife and children, however dear, 
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who are tired of their lives, to exiſt for the 
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ſake of others. 
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unlawfully killing another, with ma- 


HIS kind of Murder conſiſts in the 
lice fore- thought. As to the nice eircum- 
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are painful objects. 
ſpecting the preſum 


Murder. 


fer the 
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and proceed to the Judgment in caſe of 
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J our Law, the Judgment in caſe of 
Murder, and of all capital felonies, i is, 
that the criminal ſhall be hanged until he be 
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07 5 Lives of other a. 1 


Ancient and Modern, i in caſe of | 
Murder. 4 Wy SES 0 


»Y the Laws N 328 civilized nations, 9 
both antient and modern, Murder has 1 
been juſtly puniſhed with deatn. | _ 


"as the Egyprian Laws, he who wilfully 
killed any perſon, whether Freeman or 
Slave, was condemned to die. The Laws 
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of Feypt, howerer, went farther in pro- 
viding for the ſecurity of the ſubjeR's life, 


than any other we read of: For he who 


ſaw another killed, or violently aſſaulted on 
the highway, and did not endeabbur to 


reſcue him, if he could, was puniſhed with 


death. If it appeared that he was unable 9 


give athſtance, he was nevertheleſs obliged 
to diſcover and proſecute the offenders ac- 


cording to Law; which, if he neglected, he 
was doomed to receive a certain number of ' 


as 


ſtripes, and was _ without food for three 
1 e | 


Faw Sonu war any before the 22 


pagites, and puniſhed with death. \Thei 


counſel was not allowed even to make a 


foreign to the cauſe, of 15 urge any motß 
to excite compaſſion. ES a 
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Nevertheleſs, ſo great was the lenity of 
their laws, even with reſpect to this moſt 
heinous crime, that the priſoner was per. 
mitted to make his defence i in two orations, 
_ delivered 


8 44 
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delivered by himſelf, or, in later times, by 
his counſel; and if, after the firſt oration, 
he was diffident of the event of the cauſe, 
he was allowed to ſecure himſelf by flight, 
and go into voluntary baniſhment ; and if 
be availed himſelf of this privilege, his eſtate 


ani. 41% 


r. the Bojan 12 likewiſe Murder was 
puniſhed with, death. 


fancy of the Roman commonwealth, we do 


- puniſhed. | Indeed, in the infancy of moſt 
States, eſpecially in thoſe formed for, or at- 
tempting conqueſts, Murder is ldap dif- 
Unguilhed.46 A capa crime. 


A ſavage behaviour and unrelenting fero- 
city, is the chief virtue of ſuch military 
| adventurers. Every man is taught to de- 
pend on his own proweſs, for the ſecurity, | 


E 1 mY of his perſon and property. Upon any 


Wenn of, bis nichts, he is left 00: p 


Was confiſcated c and as to ſale by 0 | 


It 1s e e 8 hath in 8 in- « 


not find that Murder was, by Law, capitally 
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cute private revenge, to the utmoſt extent of 
We ee e 6 iy SHIP 


1 The Law, ehebefors, at Pi uncivilized 

; pen takes no cognizance of offences 
done to individuals. To wreſt private re- 
venge, tlie darling privilege of un poliſhed 
minds, from the hands of the injured party, 
would then have been deemed a ſpecies of 

injuſtice. Among men who five by blood 

and rapine, there is in ſuch caſes no room 
for the 1 of the Were ſtrate. 
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- It was not till the manners of rind 
were ſoftened by the arts of peace, and that 
the obligations to induſtry taught them a 
more cloſe and intimate connection with 
each other, that they became ſenſible of ſur- 


rendering the right of Private revenge. 
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This is the reaſon why Murder was not i 
capital among the barbarous nations that Al 
overran the weſtern empire. Held toge- 5 i 
ther by no other t ties than that of partner- = 
hip in rapine, they were ſtrangers to the i 
more refined focial connections. Every ⁵ 
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man meaſured the equity of his claim, by 
the power he had to purſue it; and, when 
injured, every man was his own avenger. 
His reſentment alone dictated the propor- 
tion of puniſhment z and if, on the ſlighteſt. 
or without any provocation, he committed 
Murder, a pecuniary posen atoned 
for the offence. & 


SECT. wv. 


The FIR Subj ect continued. 


* the Jewiſb Law, Murder was not 


only puniſhable by death, but aven- 
gers were appointed to puniſh the Murderer 
| Wherever they found him; and they ſuf- 


fered the criminal to be torn from the moſt 
venerable ſanctuaries to undergo puniſh- 


ment; expreſsly forbidding both the aven- 
gers and the judges to make any compo- 


ſition, or accept « of any recompenſe for the 


crime, 9 80 g 
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Ahe eu had likewiſe another inſtitu- 
tion, extremely proper at that time, to 
inſpire the people with an extraordinary 
borror againſt wilful Murder ; which was 
the expiation of an uncertain Murder ; by 
which the Elders of the next city to the 
perſon ſlain, were to offer an heifer by 


+ EF 


way of atonement, to cleanſe the land en 
blood. 


By the Per fai Law, A Myrderers, more 
particularly poiſoners, were preſſed to death 
between two ſtones. N. 0 
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By the Laws of China, Murder is pr 
nifhed with death, according to the nat 
of it. R a man Kitts us adverſary in a 
Auel, he is 18 ſtrangled, which” 18 reckoned 
the Iffes pibviſhinent ; if by aſſaſſination, 
or with any aggravating circumftances, he 


is beheaded, which 1 is deemed | more diſho- 


Sen. ck ; F | [IM ads 62 5 
95 . 5 ine bal W 2 
The Laws of ' Scotland, with "teſpefi to 


113 


Murder, are ſomewhat analogous to our 
own, 
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own, being puniſhed by death, and cot. 
cation of moveables. | | 


But were is a ſpecies of Murder un- 
known to our Laws, which, by thoſe of 
Scotland, is puniſhed as a FN of- 
fence, which is Mirder upon truſt; that is, 
where the party murdered put himfelf un- 
der the truſt. or confidence of the ſlayer; 
inn which caſe the crime is puniſhed as 


Poifoning, likewiſe, by the Kirch Law. 
is declared to be puniſhable as the « crime of _ 
Treaſon. | 


The crime of f poiſoning was . Penh fo, 
odious in this kingdom, that by act of 
parliament of Hen. VIII. it was made High 
Treaſon, and puniſhed by a more grievous 
and lingering death than the Common Law 
ordained, viz. That the offender ſhould be 
boiled to death in hot water. Upon Which 
Statute, Margaret Davy, a young woman, 
was attainted of High Treaſon, for poiſon- 
ing her miſtreſs; and ſome others were 5 
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boiled to death in Smithfield on the 19th o& 


March, in the ſame year. But this act was 
too ſevere to live long, and therefore was 


repealed - by 1 Edi. VI. chap. 12. and iſt 
Mar. chap. 1. 

11 U worthy of obſervation, that, by the 
antient Law of Scotland, the king could not 
pardon for Murder, unleſs the offender agreed 
to aſſith the party, which aſſithment being 


in the nature of a compoſition, was modified 


by the council; and when the Murderer was 
taken red hand, that is, apprehended in the 
act, the ſheriff was to try and execute with-. 


in three ſuns, 


>. 


With-regard to our Laws, the crime of 


Murder, in the old feudal times, was atoned 


for, as has been obſerved, by compoki- 


The Saxons puniſhed Murder only with 
a fine, according to the old rule, Juitur 


bHomicidium certo armentorum (9 pecorum 
numero and what was ſtill worſe, they 


countenanced that, which, in after ages, 
n was 
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was called deadly feud; and ſo under colour 


of puniſning Murder by revenge, Gs added 
blood to blood. 


But as times grew more civilized, and as 
Religion gained ground, the nature of this 
rime was better underſtood, which brought 
on the Law of Appeals, and ſo private re- 
venge came under the power of the Law, 
which puniſhed death with death. The 
good king Alfred's zeal againſt Murder 
firſt cauſed it to be SPAN, path; 
ed. 


Our rude forefathers, however, as well 
as we, diſtinguiſhed the different degrees of 
bloodſhed, and made a difference in the pu- 
niſhment. One kind they conſidered as 
ſpringing from ſudden paſſion ; another from 
forethought and purpoſe, which they called 
Abere Murder, or Murder by foreplot or 
treachery ; z and this was made 2 pros 
emendabile. e 


Yet 1 band the time of the Danes, de- | 
votion eu ſo high, that a ſanctuary. could up 
| make 
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make any bloodſhed expiable, if not ac- 
ceptable, under the golden colour of re- 


compenſe made to the king, to the lord of 
the party ſlain, and to the friends of the 


party, for the loſs of a ſubject, a tenant, 


and a friend; according to the cuſtom of þ 


their forefathers, as deſcribed by Taci- 
tus, recipitque ſari gacrinen ON fer d. 
uf. | 

Their Laws, i in this reſpect, underwen 
many changes, too tedious to recite. 5 


\ 


.In former Fon Murder Gignified * 


the private killing of a man, as appears by 
the Laws of Hen. I, And it was not Mur- 
der, ſome ſay, except. the party ſlain was an 


Engliſhman and no' foreigner ; though by 


the Statute 14 Edw. III. chap. 4. the kill 
ing of any Engliſhman, or foreigner, liv- 


ing under the king's protection, through 
malice prepenſe, and whether committed 


openly or ſecretly, 1s Murder : And with- 


out doubt the makers of the Statute of 
23 Hen. VIII. which excludes all wilful 


Murder from the benefit of Clergy, in. 
tende! 
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tended to include open as well as private 
Homigide within the word Avr. 


er. . 


1 


Re m on the Fudement i in caſe 
/ 1 2; Wh Murder. 


N caſe of Murder, indeed, it is both juſt 

4 and reaſonable to doom the criminal to 

death; becauſe, by his crime, he has put it 

out of his power to make any kind of com- 
n. to en party Dain. 


The bare execution "ts the criminal, 
however, does not ſufficiently fatisfy the 
claims of juſtice. Juſtice requires not only 
that puniſnment be inflicted on the of- 
fender, but that all poſſible reparation be 
made to the ſurviving friends and relations, 
who are injured by the death of the party 
ſlain, - | 

This therefore is is one of thoſe crimes in 
which forfeiture is juſtifiable. It may, 
B b | +. "aa 
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and does often happen, that a helpleſs fa- 


mily derive its whole ſupport from the pat- 
ty ſlain; and it is reaſonable, where the 
Murderer is a man of property, that they 


ſhould be intitled to recompenſe out of it. 


In the moſt rude times, che injury done 
to the friends and relations of the party 
ſlain, has always been conſidered in the 


puniſhment of the offender.” Bromley, - i 


his argument of Pledall's caſe, to ſhew 
what effect the conſideration of blood and 
kindred had in our Law, affirms, that 
when, in an appeal of Miirder, the appellant 
was found guilty, the old cuſtom was, that 
all the blood. of the party murdered, uſed 


to draw the Murderer by a long rope to his 


execution; which uſage he ſuppoſes to 
be founded on the affèction which they 


were all preſumed to bear towards tho muy 


ſlain. 


But our Law regards Murder as a crime 
committed to the prejudice of the State, 


and takes no notice of the intereſt of the 


friends and relations of the party ſlain, as 
will 


CRIMINAL LAW. 337 


will appear from the conſideration of the 


next head. 


I SECT: VI. 


of F einne: in coſe of M urder. 


capital felonies, as in High Treaſon. Lands 
and tenements are forfeited upon attainder, 


and goods and chattels upon conviction; 


with this difference, that in felony, entailed 
lands are forfeited only during the life of te- 


nant in tail; and that in felony the wife is 


dowable, which in High and Petit Treaſon 
ſhe is not, 


B b 2 SBRer. 


7 ITH reſpect to Forfciture in caſe 
of Murder, it is in that, and in all 
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Mer 


9 on F, orfet ture in caſe 
of: A urder. 8 : 


3 


T E find that the Law reſpediing B For- 

feiture, pays no regard whatever to 
the friends and relations of the party lain, 
though perhaps they may Ve beggared wy 
his death. © - 


- Our you in this, as in many other caſes, 


has ſtarted from one extreme to the other. 
In the rude times of ignorance, as has been 


ſhewn, the recompenſe to the kindred of the 
party ſlain, was the ſole conſideration ; their 
notions of policy were not ſufficiently, enlarg- 


ed to comprehend the injury GE to the 
State. U 


8 In our times the ideas of public intereſt 
are ſo refined, that by making proviſions | 


ſolely for the benefit of the State, we are 


guilty of injuſtice to injured individuals. 


Reaſon 


CRIMINAL! LAW. 339 


Reaſon and equity however pronounce, 
that the kindred of the deceaſed, who are 


ſufferers by his death, ſhould be ſharers in 


the Forfeiture incurred by the delinquent. 
Nevertheleſs, neither reaſon or juſtice re- 
quires, that we utterly ruin one innocent fa- 
mihy to redre(s Cora 


The Forfeiture 1 in this, and in 
all other caſes, might be only of a moi iety 
of the delinquent” s property ; one-fourth of 
-which moiety ſhould be appropriated to the 
Fiſk, and the remainder to the ata: and 
e has the SY FOR. Fa POM 


Bb z _ CHAP. 
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e Monſter. 
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FAn-Srav nta is td to he 
L the killing of another without ma- 
13 in a preſent heat, on a ſudden quar- 


rel, upon a juſt provocation; on in the com- 


miſſion of a voluntary and unlawful act, 


without any deliberate intention of doing 
miſchief. 


11 two people meet together, and in 
ſtriving for the wall, one of them kills 1 
other, this is Man- ſlaughter; and ſo it is, 
if, upon a ſudden occaſion, they had gone 
into the fields and fought, and one had kill- 
ed the other; for all this is one continued 
act of paſſion, on the firſt ſudden OCCa- 
ſion. 


Nothing 


* CRIMINAL LAW. 361 


Nothing however can be inferred from 


hence in vindication of duelling; which is a 
fighting between two upon a quarrel fo 
long precedent, that it may be preſumed 
the blood was cooled; and in caſe of 
duelling, not only the principal, who 
actually kills the othen, but alſo the 


ſeconds, are guilty of Murder, whether 


they Fought er not; and che ſeconds. of the 
perſon killed, it is ſaid, are equally guilty 


by reaſen of the encouragement which 
they gave their Faint es by Joining with 
them. 


: By the Scotch Law, both the challenger 


and challenged are puniſhed with death and 

confifeation of moveables ; and the challen- 
ger is liable to ſuch arbitrary PI as 
We 1 — it. 5 


11 I awe of a: as well as 
amlong” the Saxons © before-mentioned,. 
appeurs that the ame diſtinction was 18 
between Murder and Manſlaughter as pre- 
vails now; for we find, that if a man was 
killed | "ally" and premicdiundy, then 
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the offender was to be delivered to the kin- 
dred of the ſlain; but if, upon his trial, the 
fact was proved not to be er a he 
was reſigned TO wach 1 05 1. Bae 


SECT. n. * 
of: the Julke. in Manſlaughter 


N caſes of Manſlaughter, 0 the criminal is 


to be * in n the hand. "RY N 
8 E © . . 7 


„ 4+ +4 


" ter. 1397 1874 


J is obſervable, ere the burn- 
ing in the hand was not intended as part 
of the Judgment by way of puniſhment, but 
only-that the criminal might be: enge on 


: % 
* rc Pl 
# 4 ff Y # 


At common . a e as have 
had his W ad lulu but when the 
ſtatute 
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ſtatute was made, which took away the bene- 


fit of the clergy upon the ſecond arraign- 


ment, the burning in the hand became neceſ- 
ſary to diſtinguiſh: the criminal. x. 
. .S;E.CT...IV. 


-» + 


E 2 orfeiture i n 1 . anſlaughter. 


FITH rezard to the F orfeiture, more 
may be ſaid in vindication of it, in 


* Manſlaughter, than in moſt other of- 
fences; becauſe, in caſe of Manſlaughter, 


the offending party is in being, e 
he gaben eri! own offence. 85 


bs even in this inſtance, the aw per- 


haps might admit of 1 improvement : an im- 


provement too, which we may borrow from 


the barbarous nations. The old practice of 
making atonement by way of fine and com- 


poſition, | ſeems to be particularly Las | 


t this ſpecies of offence. 
The killing [x ee" alc t 
malice, is an injury done ts the kindred of 
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che deceaſed, as well as a ꝓtejuchce to the 
ſtate. Though there may not, philoſophi 


cally ſpeaking, be any immorality in the 


act, as not being rinne gvith ia deliberate in- 


tention of doing miſchief, yet the good of 
ſociety requires that ſuch exceſſes of paſſion 


| ſhould be reſtrained* and that men ſhould | 


be NN woe Neg a Ee of Private 


454, 


loſs of property. Bor rextbiganilicfice: n 


to require, that chreefourths of the forfei- 


ture in this caſe ſhould be applied 10 che uſe 
of the kindred of the perſon ſlain, by-way of 
compoſition, and the. remainder to the pub- 


"= treafiiry ; : and | forfejtures'in in fotmet times 


* 117b 3232378 76); 7 2d 
always! were 0 vided, £0 
de er dic e003, A τj 99 


Niving Ke thus i in "of kluge and 
Manſlaughter, "which © are Properly Cale 


vol untary bomict des, the involuntary homicides, : 


ſuch as thoſe by chaice-medley and Ry, | 
come next under Er N | 
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CHAP. V 
T5 7-5, in 
Of Cbance-nedley. 


A doing a lawful act without intent of 
hurt to another, and the death of ſome per- 
ſon doth by Fence enſue, 


8 E c * n. 
Of the Judgment in — 


— r eee 


pardon of co urle, 


* 


Of Purfet ture. in in Chance-medley, 


* 


| HE rigour x injuſtice of the for- 
feiture in this caſe is very obſervable, 


ilk e 


| \Haxcr-wenLer, 3 is when”: a man is 


| OR this offence, the offender has his 


as. 5 che * is unattended with the leaſt 
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degree of blame in the offending party. 
Where, indeed, there are any circumſtances 
of careleſſneſs, it is proper that the * 
ſhould be puniſhed. | 


— 


14 


For inſtance, if a workman Ai 9s rubbiſh 
from off a houſe, and gives warning to all 
perſons to ſtand out of the way; yet if ne 
kills a perſon underneath, he ought to ſuffer, 
becauſe there was a degree of negligence 
in not making himſelf certain that there 
was no one within the reach of danger, and 
it is but juſt that every man ſhould be pu- 
niſhed for the NO» * his 0 


. 5 AY 
— Wr D Ne. kt 115 3 9 2 30 


hs this caſe therefore, it is conkers that 
he ſhould incur a forfeiture.: three-fourth 
of which, however, as in the former in- 
ſtances, ſhould be appropriated to the kin- 
dred of the deceaſed, and the remainder to 
the ſtate; for the kindred of the lain are 
more injured by the loſs of their relation, 
than the ſtate 1 is by the loſs of a ſubjeck. 


JHA 


5 But where e | is 1 with 
no W in the party doing the miſ- 
2 chief; * 
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chief; as where a man riding a horſe on the 
ſtreet, and a ſtander-by whips the horſe, by 
which means he runs over a child, or other 
perſon, and kills it; in this caſe, as there is 
no careleſſneſs in the rider, ſuch chance- 
medley ſhould not be puni iſhed with forfei- 
. ture of goods and chattels. 


3 flight atonement, in the nature of 


a deodand, would be ſufficient to ſhew, that 
the ſtate intereſts itſelf in the n 
of 10 . 


C0 HA P. vn. 
SECT. 8 


e Homicide by Neceſſity ity. 


4. HIS Neceſſity, makes Homicide ex- 
euſable or juſtifiable. 


5 Exculctl komicide is committed fe 
defendendo, where one has no other poſſible 


means of preſerving one's own life than by 


killing the perſon who reduced him to ſuch 


Neceſſity. 
It 
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366 CONSIDER ATIONS on 
Is: is obſervable, that a man could not, by 
our antient Laws, draw a weapon even in his 
on defence in a church or church- yard, or 


in view of the king's courts of juſtice, or 1 in 
ay of the king's palaces. | 


But ſuch a conſtruction of 10 which op· 

poſes the primitive law of nature, by which 
men are directed towards ſelf-preſeryation, 
is highly unnatural and abſurd. | 


No place can be ſo ſacred as to deprive 2 
man of his right of ſelf-defence, and oblige 


him to yield himſelf a tame ſacrifice. Such 


| paſſive conduct would, in fact, make him 
criminal in the higheſt degree; for, ſhould 
he neglect to defend himſelf, he would be- 
come a felo de ſe. 


=" 
, 
N. 


The law of nature, which dictates ſelf- 
preſervation, is ſo powerful, that it ſuper- 
ſedes all other laws, and an attempt to reſ- 
train it is abſurd and eee 


2. Juſtifiable Homicide is dther public 
and done in the execution of public juſtice ; 
or private, in defence of one's perſon, 


houfe 


CRIMINAL LAW. 369 
houfe or goods: as when a woman kills one 


kills another attempting to murder him or 
rob him, abroad or in his own Ae 


But if the aſſault in the houſe were in he 


day-time, not to rob, but to beat another, 


it would be a killing ſe defendends. 


Upon. the ſpecial matter found i in caſe. of 
juſtifiabte Homicide, the party is to be diſ- 


miſſed without any forfeiture or r pur- 


chaſed. 


Of Judgment and Forfeiture in 
Se Defendendo. 


HE Judgment and Forfeiture- in- S⸗ „ 


Defendends is the ſame as in chance- 
medley, and liable to the ſame . 


. it ſcems uncommonly abſurd and 


unjuſt, to make a man forfeit his goods and 


chattels for acting in conformity to the firſt 


law 


who attempts to raviſii her, or when one 
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350 CONSIDERATIONS. on 


Jaw of nature, which dictates ſelf· defence. 
The expiation of uncertain murder among 
the Jews, was grounded on reaſon, but there 


is no reaſon whatever for ſuch rigour in caſes 
of f ſelf-defence. ; | 


C \ H A A \ P. 1 IX. of 


| Y private.  Felmies againf the 


5 ady of the. Subject. 


JRIVATE Felonies againſt the Body 
of the Subject may be committed, 1: 


By ſodomy. 2. By rape. 3. By forcible 
marriage or defilement of women. 4. By 


All theſe 3 (poly gamy — 


are capital ; but perhaps in ſome of them 


milder puniſhments might more effectually 


prevent the perpe tration of ſuch RN 


cx imes. 


SECT. 


CRIMINAL LAW. 377 
ISCT 
x Of Sodomy. | 


1. IT reſpect to the firſt, which is 
VVV of ſuch an unnatural and abomi- 
nable nature, that it is difficult even to cre- 
dit its exiſtence, the ſeverity of the puniſh. 
ment does not ſeem calculated to diminiſh 
the frequency of the offence, though by the 
laws of moſt nations, antient and modern, 
1t has been capitally puniſhed. 


of the laws of other nations in Sodomy. 1 


Among the Grecians, the puniſhment of 
this abominable vice was ſometimes diſcre- 
tionary, and at other times puniſhed with 
death. 


Among the Romans, 657 the Scatania Les, 
the penalty was only pecuniary, but it was 
afterwards made death. 


By the Jewiſh law it was n with 
death. 
C. 0 5 By 
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372 CONSIDERATIONS on 


By the law of France the offender ſuffer 
death by burning, 1 


| By the law of Scotland it is puniſhable F_ 
_ 

o 1 does not appear, that by tlie common 
law of England this deteſtable ſin was capi- 
tally puniſhed. We read that in the time 
of Edw. III. a complaint was made in par- 
lament, that the Lombards had pra wa this 

ſhameful fin into "the realm 1 2 | 


Our abt authors, * Lord Coke, con- 
clude that it merits death, altimum Supplici- 
um, —_ they differ i in the manner of in- 
fliting it. | 


* . 


Briton ſays, that ſodomites l miſcreants 
ſhall be burned, as they were by the 1 
ment of e God. 


! 


 Fleta ich,” 8 a "hits in 
terrd vivi confodiantur; and, with this pu- 
niſhment, the Mirrour agrees, pur le grund 
abomination. And in another place, he 
| | faith, 


CRIMINAL LAW. 373 


faith, Sodemie eft crime de ma jeſtie v vers k roy 


_ 


Tn antient times, the man was hanged for 


this offence, and the woman was drowned, 
of which we find examples in the reign of. 


Rich. I. And this explains the antient fran- 


chiſes de furca et foſſa, of the gallows and the 
pit, for the hanging upon the one, and 


| drowning i in the other. 


But fo oa i is taken away, and furca remains; 


and, at this time, the judgment in all caſes 
of felony is, that the perſon attainted ſhall 


be hanged by the neck, until he or ſhe be 


dead. 


This crime is expreſely forbidden in holy 


writ z cum maſculo non commiſcearis coitu fami- 


neo, quia abominatio eſt. Cum omni pecore non 
caibis, nec maculaberis cum eo. Mulier non ſuc- 


cumbet jumento, nec m 9 9 8 ei, 85 cel 


eh, &c. p 


The a& 25 Hen. VIII hath 8 it 


felony, and hath taken away the benefit of 
clergy from the delinquent. - 


Cc2 omen 
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Women are within this ſtatute, and if 
they commit this crime with a beaſt, incur 
the ſame puniſhment; and the word perſon 
was ufed in the act to extend it to them. 
This extenſion was thought more effentially 
neceſſary, as ſome time before the making 
of this act a great lady had been gulty « of 
this abominable rag with a baboon, 


and had conceived BY it. 
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2. TITH regard to Rave, the 3 | 
being capital, our tenderneſs for 
life makes the law require fuch ſtrong evi- 
dence. of the crime, that the proof is ex- 
tremely nice and difficult,” and the law 
therefore, in ſome. meaſure, uſeleſs: -where- 
as, was it more mild, it would be more 
efficacious, and the violation of chaſtity. 

would be eaſier r prevented. | 


— +8 \ - x 4 7 Ont | 
We . f 


By the law of Egypt, Rapes were pan 
ed by cutting off the offending parts. 
e „ 


CRIMINAL LAW. 375 


By the Athenian laws, he who raviſhed a 
virgin was obliged to marry her. By one of 
Solan's laws, he who committed a Rape was 
fined one hundred drachms; and, by a ſub- 
ſequent law, this penalty was doubled. | 


It was a long time before this eri was 
puniſhed capitally by the Roman law ; but, 


at length, by the Lex Julia, the penalty of 
committing a Rape wi force was made 
death. 


In like manner, by the Jew!ſh law, a 


forcible Rape was puniſhed with death; but 


if a man deflowered a virgin without force, 
he was to pay her father fifty ſhekels of ſil- 
ver, and to marry her, without having it 
in his power to put her away during His 
life. 


| By the law of Scotland, Rape is puniſh- 


able with death, and confiſcation of move- 


ables: antiently, in this kingdom, Rape 


was felony, and puniſhed with death, eſpe- 
_ cially if the party raviſhed were a virgin; 
unleſs ſuch virgin would accept of the of- 


tender for her huſband, in which caſe ſhe 
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256 CONSIDERATIONS 9 


might fave his life by marrying him; for, 
if ſne demanded him for her huſband be- 
fore judgment W he TIT Pant 
ment, 


But by the Stat. 2 2. her election 
is taken away. Afterwards the crime of 
Rape was conſidered as a great miſdemea- 
nor only, and not as a felony; but it was 
nevertheleſs dreadfully puniſhed, by the 
loſs of eyes and privy members, as we read 
in a law of William the Norman, Si quis ali- 
quam vi oppreſſi Het, e privabirur. ar- 
mis. 


By the Stat. of Wikm 3 Edw. I. c. 13. 
it was reduced to a treſpaſs, ſubjecting the 
offender to two years impriſonment, and a 
fine at the king's will; but the Stat. Weſim. 
2. c. 34. made it felony again; and by the 
18th Eliz. it is excluded from the benefit of 
the clergy. 


Though chis offence i is of the moſt hei- 
nous nature, and, if tolerated, would be 
ſubverſive of all order and morality, yet it 


ſeems highly impolitic to puniſh it with 
death: 


55 
» > 


CRIMINAL LAW. 377 


death. ' Atrocious as it is, yet it has its 
root in a propenſity natural to man; and 
the irregular and inordinate gratification of 
unruly appetite, to the injury of individuals, 
and the prejudice of ſociety, may be pro- 
perly puniſhed, without eng the of 
W | 


| The moſt natural puniſhment ſeems to be 
that of compelling the criminal to marry 


the injured party; and this ſhould be ex- 


. ated in all forcible violations of female 


chaſtity, and even in all caſes of ſeduction 
without force, where the ſeducer ſhall after- 
wards abandon and grad — partner of his 


guilt. 


ere ed Fe ſhall Weft 


to marry the offender, in that caſe the cri- 


minal ought to be ſeverely puniſhed by fine, 


and confinement to real hard labour. 
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"SRCT..H 


a» 


of Rad Marriage, or Doll. 
ment of HY omen. | 

a 
3. F forcible Marriage, Sc. it is ob- 
ſervable, that by confining the of- 
fence to women of eſtate only, moral prin- 
ciples are made to yield to political eonſi- 


derations; and the ſecurity of property is 
deemed more eſſential than the preſervation 
of female chaſtity. 


By the Stat. 3 -- Hm VII. c. 2. it is en- 
acted, that if any perſon ſhall take away 
any woman, having lands or goods, or that 


is heir apparent to her anceſtor, by force and 


againſt her will, and marry or defile her, the 


| takers, procurers, abettors, and receivers of 


the woman taken away againſt her will, and 
knowing the ſame, ſhall be deemed princi- 
pal felons; but as to procurers and acceſſo- 
ries, they are, before the offence commit- 


ted, to be excluded the benefit of "Oy by 


29 AA. 9. ; 
: | This 


CRIMINAL LAV. 39 


This act we find makes the property of 
the woman the meaſure of the crime. But 


in reaſon and nature, the foreible Marriage 
or Defilement of a woman without any eſ- 


tate, is, undoubtedly, as criminal as the 
forcible Marriage or Defilement of a woman 
who is heir apparent to the inheritance of a 
whole county. FOUL 5 


It is true, that the offence is molt likely 
to. be committed to ſuch, as their fortunes 


alone are ſufficient temptations to this vio- 


lence. But if the law had been made gene- 
ral, their ſecurity would have been included, 


and the principles of morality would not 


have been violated by the diſtinction. 


As to thoſe who argue, that the immora- 


lity of an act is not ſo much to be conſider- 


ed as its bad tendency, their objections have 


been already anſwered. 


It is, however, highly impolitic, and un- 
reaſonaby ſevere, to puniſh theſe offences 


with death. In caſe of Defilement, the 


ſame puniſhment might be inflicted as is 
above propoſed with reſpect to rape. But 
ENTS "in 
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in caſe of forcible Marriage, if, beſides 
dooming the offender to the penalty of the 
fine, and confinement to hard labour, it 
might be provided that the eſtate of the wo- 
man ſo forced ſhould be veſted in a court of 
equity in truft for. her ſeparate uſe, and her 
huſband never to intermeddle therewith ; 
ſach a proviſion would, probably, in moſt: 
inſtances, prevent this crime, as it would 
take away the temptation which moves the 
"TER to the commiſſion of it. 


SECT. IV. 


Of Poly gam . 


TIT H pee to N it is 
an offence created by the Statute 
of James I. and is thereby declared felony, 
but not excluded from the benefit of the 
clergy , This, though at firſt it appears ono 
ly a political offence, is, in truth, a breach 
of religious and moral virtue in 1 the higheſt 
degree. 


Ds 


Oo 
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In the early times of Greece, indeed, Po- 


lygamy was tolerated ; and Cecrops was the 
firſt who made a law, that no man ſhould 
have more than one wife. 


We do not find, however, that this inſti- 
tution was rigidly obſerved throughout 


Greece. Even in Sparta, where, for ſome 


time, it prevailed moſt ſtrictly, we read that 
Alexandridas had two wives; and, in many 


parts of Greece, upon ſome emergent occa- 
ſions, as when their men had been deſtroyed 
by war or other calamities, Polygamy was 
tolerated : Of which we have an inſtance a; 


Athens in the time of Euripides, who, it is 


| ſaid, conceived a mortal hatred againſt the 


whole ſex, on account of his having been 


| haralled by two wives at once. 


Socrates likewiſe 18 ſaid by ſome to have 


been married to Xantippe and Myrto at the 


fame time: Though, it muſt be confeſſed, 
this fact is controverted by others; and, in 


the opinion of Nutarch in particular, thought 
to be falſe. It is likewiſe reported, that 


Socrates lent his wife Xantippe to Alcibiades. 
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It is obfervable, However, that one of So- 
lon's laws feems to have countenanced Po- 
lygamy, or, more properly, to have inſti- 

tuted a kind of licenſed adultery. For if 
an heireſs could not conceive children by her 
huſband, ſne might admit the 2 of 
her huſband's neareſt relation. 


R - 4 — — 
6 Tara or ns 
— 2 „ Ih, hey wet — . * N 


X __— — 
— — Ap — — £4 8 
2 * R irs — Py — 3 
2 1 w — > Wa = I” j bo OI — ngs < 
2 — 222 = — 5 * 4 
ae are FR ” - - - nag 
bs 


CY 
PET 
(© —_— "a * 
Bo . 3 
* . X 
— » 1 


* To 
Dot he ef 


. 
SA po 


" Fo Oy x 
3 
* — 

2 * . 
4 Ig. ” = 


<.Y J 
7, 
. * 
T 
©, 
MM 
_. 5 
1 
—_— 
7 2 
{I 
A 2 
9 o 
4 
p 


What the puniſhinane. of 8 was 
among the Grecians, does not appear: It 
was probably arbitrary, as we do not find 

any poſitive penalty ſettled by law. 


Among the Romuns likewiſe, we do not. 
meet with any poſitive law againſt Polyga- 
my; on the contrary, it is ſaid to have been 
a cuſtom among them for wives to marry 
more than one huſband; and every one 
knows the ſtory of Cato of Utica, who, to 
oblige his friend Hortenſius, gave up his wife 
Martia to him; and not only ſuffered him 
to marry her, but actually aſſiſted at the 
ceremony himſelf, together with Philip, 
the father of Martia. This ſtory is, how- 
ever, by Plutarch, conſidered as roman- 
tic. | 0 | 


Among 
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Among the Jews, Polygamy was tole- 
rated; and we learn from the ſacred writ- 


ings, that Lamech was the firſt who took two 


WIVES: 


Buy the law of Scotland, Polygamy, which 
the Scotch, with greater propriety, call Bi- 


gamy, is puniſhed only with confiſcation of 


moveables, and: an Res EL of W xd 
office. 

Ever fince the inſtitution of matrimony 
under the preſent form, Polygamy muſt 


have been allowed to be criminal, had no 


ſtatute been made to prohibit it: It is true, 


among our anceſtors in this kingdom it was 


formerly no crime. We read that our Bri- 
ziſh forefathers had ſometimes twelve wives 
in common, but the children were reputed 


to belong to him who firſt treſpaſſed on the 


maid's virginity : and we are told that Theo- 
mantius, an antient Brinſb king, being cen- 
ſured by parliament for leaving his Scor- 
riſh queen, and marrying the daughter of 


Claudius Cefar, anſwered, That he did not 
know i it was unlawful for him to have more 
wives | 
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wives than one; eo quod leges Britannorum 
hucuſque id nunquam prohibuiſſent, for that 
the laws of Britain had not yet forbidden 
it. e By 
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Marriage, it muſt be allowed, dn: the 
footing of its preſent inſtitution, is an en- 
gagement of the moſt ſolemn nature, and 
the ſacred pledge of mutual conſtancy given 
at the altar, cannot be violated by any who 
have a due ſenſe of religion and morality. 

Tis therefore, highly juſt, that the law 
ſhould puniſh ſuch violation; but it muſt be 
confeſt, that there is great difficulty in 
pointing out the moſt effectual means of 

anſwering the purpoſes which the law 
_— tw ch in ORE: in this re- 
ſpect. 
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If the offending party be the huſband, 

and he has any property to . forfeit, does it 
not ſeem juſt and expedient that a great 
part of it ſhould be allotted to the ſeparate 
uſe of the innocent wife; or, in caſe he,de- 
rives that property from his marriage, that 
it be refunded to the wife. Again, 


If 
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If che wife'be the offender, and poſſeſſed 


of property, which the Law veſts in the huſ- 
dand, might not the guilty wife be puniſhed 
with impriſonment, and a leſs allowance for 
proviſion, Sc. than her rank and condition 


intitled her to? And in all caſes where the 


offenders have no property, might they not 


be obliged to labour for the benefit of the 


ured parties, as likewiſe for a fine to the 
N 1 


s e 
of Ma 20 Ben. 


5. W. TH regard to Mayhem, indeed, 


the Law does not appear to be too 


ſevere: For in the Statute which makes i it 
capital, there is a juſt and prudent proviſo, 
chat there ſhall be no cprruption of blood, 


loſs of dower, or of lands, goods, or cha . 
| tels, of the offender, | | 


CC 5 * 


The Statute calbetiing Mayhem i is 5 Hen. 


NW. chap. 5. ee the making of this act, 
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ſays lord Coke, when any one had been beat- 
en, wounded, maimed, or robbed, Ac. the 
miſdoers, to the end that the party aggriev- 
ed might not be able to accuſe them, did 
cut out their tongues, or put out theit 
eyes, on pretence that the fame was no felo- 


ny. 


To prove malice in this erime, the act 
muſt be voluntary and of ſet purpoſe, though 
done on a ſudden occaſion; and then the 
Law will imply — 5 5 


We read in Bratton, 1 che 8 off 
a man's privy members was felony by the 
Common Law : For he faith, Quid « dicitur 
fi quis alterins virilia alſciderit, a #lim 
libidints cauſa, vel convitii caftraverit Le- 
netur foe hoc volens fecerit vel invitus, et ſe- 


quitur pæna aliguando capitalis, aliquands 
perpetuum exilium, cum omni bonorum ademp- 


tione. Fleta faith, Siquis caftrata fuerit, 


_ tahs pro mabemiato poterit a cl.. 


Wich this account, old Juſtice Senna, 
in the Mirror, agrees, and fo the Law is 


held 
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held to be at this day ; ; and in the 1080 
and indictment of Maybem, it is ſaid, felo- 
nice maybemavit. Cutting off ears is no fe- 
lony, as appears by the Statute 3) Hen. VIII. 
vide Staundf. pl. coron. cap. 27. The of- 
fender ſhall have the benefit of his 


. ch. 13. 
CHAP. X 


7 Phidate Febnies acainf the 
Goods of FO Subjet. _ 


PR12 V 4 TE e ie he good: | 
of the ſubject may be committed, by 1. 

Simple Larceny 9: Mint Larceny. 8. N- 
racy. | | 
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1. & 1M PLE Larceny is of two thrw 
I. Grand Larceny. 2. Petit Lar- 


ceny. 


r. Grand Larcemy is a  felonious and 
fraudulent aki ng and carrying away, by 
man or womafi, the mere perſonal goods 

of another, above the value of twelve- 
pence; not from the perſon, or by night in 
the houſe of the owner. * N is ca- 
3 

2. Petit Larceny is where the goods 
ſtolen do not exceed the value of twelve- 
pence. If one is indicted for ſtealing of 
goods of the value of forty ſhillings, and 
the jury find ſpecially, as they may, that 
the value is but ten-pence, it is but Petit 
Larceny, punifhable with forfeiture of 
ow” _  clattels, tranſportation, whip- 


ping, | 


ping, or other corporal puniſhment. Petit 
Larceny is felony, though not capital, and 


agrees with Grand Larceny in every thing 


but the value of the goods ſtolen, which 


| makes ay difference of puniſhment. 


Thus we e find, that by the rigour of our 


Law, the ſealing « of the leaſt trifle, above 


| twelve-pence, ſubjects the offender to loſs 
of life; which ſeems repugnant | to common 
ſenſe and reaſon ; eſpecially if we conſider» 


that when this Anglo-Saxon Law was made, 


in the time of Athelſtan, twelve-pence | was 


equivalent to more than three pounds now; 


and yet a theft, above the value of twelve- 
| pence, is Kill liable to the ſame puniſhment ; 


upon which Sir Henry Spelman juſtly obſerves, 
that while all things have riſen in their value 


and grown dearer, the life of man is become : 


much cheaper. 


idR hence” that learned Author takes 
occafion © to wiſh, that the antient tender- 


neſs for life was again reſtored in the 
| words of the motto. Fuſtum certe eft ut 
collapſa_ tegis equitas reſtauretur, & ut 

D d. 2 di vinæ 
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divine imaginis vebiculum, quod fuperieres 
pridem etates ob. graviſſima crimina nequa- 
quam tollerent levioribus hodte ex n non 
perderetur. : et 


« of the e N of 7. 12995 


1 appears that among many well ordered 
governments, the crime of Theft was not 
capital. Among the Egyptians there was 
a remarkable Law, or rather cuſtom, which 
had the ſanction of Law, with regard to 
robbers and ſharpers. ö Whoever entered 
himſelf of their gang, gave his name to 
the chief, promiſing to deliver to. him all 
the booty that he ſhould from time to time 
purloin. On this account, it was cuſtomary 
for ſuch as had any thing ſtolen from them, 
to apply to the chief of the gang, and give 
a more particular account and deſcription 
in writing of what they had Joſt ; as alſo | 
of the day, hour, and place, 8 and 
where they had loſt ir. This information 
being given, the ſtolen goods were eaſily 
found, and reſtored to the right owner, 
"upon 


| CRIMINAL LAW, 391 


upon his paying a fourth parÞ of the 


value. 


The inſtitutors of this SPN Law, 
probably thought, that ſinee it was impoſ- 
ſible to prevent thieving entirely, it would 


be more tolerable for the injured party to 


loſe a fourth, by way of redemption, than 
the whole. 


Though Theft . however was tolerated | 


among them under this form, yet they 
| who refuſed, or neglected to give in their 
names, were ſeverely puniſhed for any un- 
lawful acts. By their Laws, every Egyp- 
tian was enjoined to give in his name, 
and by what means he gained his liveli- 
hood, in writing, to the. governor of the 


province where he lived. But if it could 
be proved, that he had given in a wrong 


information, or that he gained his living 
in an unlawful way, he was puniſhed with 


death. This Law was made by Amaſis ; 
and Solon, who introduced it among the 


Athenians, is ſaid to have borrowed i it from 
the Egyptians. 
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Of the Athenian Laws in Theft. 


By the Laws of Athens, he who was guil- 
ty of Theft, was to pay double the value of 
the thing ſtolen to the owner. and as much 
to the 25 Exchequer. 8 


If any one ſtole any thing by day, worth 
above fifty drachms, the action Ara fern 
was proſecuted againſt him before the O 
Erden, or the eleven; but if in the night, 
any perſon was allowed to Kill him, or, 
upon his endeavouring to eſcape, to wound 
him, and to commence a proſecution againſt 
him, by which, if he was "condemned, he 
was to die without any liberty for ſureties 
to put in bail for the reſtitution of the ftolen 


goods. 


| To pilfer any thing df the leaſt value out 
of the public temples, was death, 'Like- 
wiſe all cutpurſes, burglars, and kidnappers 
were to ſuffer death. 


He 
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He who caſt a man into priſon for theft, 
ad could not prove i it upon him, was fined 
a hundred drachms. | 


ry 


By the Laws of Haw, however, which 
are deſervedly ſtigmatized for their ſeve- 
_ rity, Theft, with other leſſer offences, was 
_ death. _ | 


There was a Law likewiſe of Salon's, 
which made it death to ſteal figs: But as 
the Annotator on Chief Juſtice Hale ob- 

ſerves, this was a temporary Law, made in 
time of dearth, when it was thought ne- 
ceſlary to prohibit the exportation of figs. 

However, proſecutions of offenders againſt 
this Law, ſoon grew odious; and from 
hence all malicious informers were called ly- 
cophants. | F | 


Solon, 8 | afterwards changed the 
8 for Theft to the e of a | 


By the Laws of Plato, in his Republic | 

2 Thief was to pay double the value of the | 
thing ſtolen, Fn 
- Dd 4 Among | 

| 
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Among .the  Lacedemonians, | however, 
Theft was, in a great meaſure, connived at 
and permitted; and it was reckoned a per- 
fection to be dexterous in pilfering, which, 
as they imagined, had a tendency to inſtruc 
the youth 1 in the tine of war. Y 


Of tbe Roman Law i in Theft. 


| By the tos Julia, P bett was van. 
at diſcretion. 


The Romans, as the Annotator on Chief 
Juſtice Hale obſerves, were ſo far from in- 
ficting capital puniſhments for Thefts, that, 
on the contrary, it was expreſsly forbidden 
by Juftimian, that any perſon ſhould be put 
to death, or ſuffer the loſs of member for 
Theft. = 


| By the Roman Law, a furtum manifeſlum 
was puniſhed by an ao in quadruplum ; but 
where it was not manife Num, by an ace in 
* only. 


By 


CRIMINAL LAW. 


By a manifeſt 7. beft was meant, not Fra 
that wherein the Thief was taken in the 


fact, but alſo where he was apprehended 


With the goods upon him, before they were 


carried to the place where they were to re- 
main that night, and anſwers to the expreſ.” 


ſion in our Law, of being taken in "the 
mainouvre or mainer. ee e 


It appears, Khir; t among ; he Ro- 


a the greateſt puniſhment of The, \ was 


fourfold — 


Of the Jewiſh Len in Theft. 


Among the Jews, the ſtealing of a man 
was the only capital Theft under the Law 
of Moſes, and whether the ſtolen perſons 


were ſold, or were ſtill in the poſſeſſion of the 


Thief, he was to be put to death, All other 


Theft was puniſhed by fourfold reſtitution, 


and the addition of a fine, according 1 to the 
nature of Fe Theft, | 


But 


"Roi 


. 1 
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But a man who broke into the houſe, at 
night. to rob; might be killed with} n 
e ugt in mg dag ine . 


uf the Thief had pat vherenich 10 nabe 
fatisfpStion, according 10 the Ia, it was 
lawful for che proſecutor, if he was an 
Hfraelite, to ſell him; but not if he was a 
proſelyte of any kind; neither could the 
former ſell him o any but gn reite. If 
be hed wie and children, they likewiſe 
might be ſold with him, till faciuflon Was 
made to the offended. © 


07 the Law Eg China # in Theft 
* the & Tan of 3 Theft, unleſs 


aggravated: by circumſtances, is not capi- 


tal, but the offenders undergo e the baſti- | 
DAR 1. 


4 


If the Theft is af an atrocious nature, the 


criminal is condemned to the knout- 
age, or wooden ruff, ſomething like our 


pillory. 


1 
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Of the Law of Scotland in Theft. 


By the S:otch Law, as with us, Theft is 
in ſome caſes puniſhed with death. But by 
the Law of Burdenſack, no man ſhall ſuffer 


for taking ſo much meat as he can carry on 


his back; but Theft committed by men of 
landed eftate, or in the might, or attended 


with TRIS, is, by their Law, Puniſhed 


with death. 


This diſtinction of the Seotch 103 ho. 
: weden a Theft committed through prefling 


neceſſity, and one done from rapacity or 
other bad principle, is founded on good 


| ſenſe, and is worthy of being copied; for 
it is certainly juſt and politic to diſtinguiſh 


between acts of neceſſi ty, and acts of injuſ- 


tice. 


Among the antient Spaniards, as we learn 


from Covarruvias, a Thief was not execut-= 


ed but for the ſecond Theft. The Spa- : 
niards uſed to cut off the hands and ears of 


Of - 


Thieves. 
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* 


Of the antient Laws of this kingdom in 
Theft. 


Our anceſtors, the Saxons, did not at 
farſt -puniſh Theft capitally. The Germans 
however differed with reſpect to the puniſh- 


br ment of this offence. - The Saxons, at one 


time, puniſhed it with death, but the An- 


Files with fine only. But King Ina made it 


capital, and Canutus followed his exam- 


0 N 


3 Fs Laws: of PFs a Thief 1 re- 
deem his life, capitis æſtimatione, which was 
fixty ſhillings. But if a villain, who had 


been often accuſed, was taken in a Theft, 7 


he was to have a hand ora foot cut off. 


By A feed: S Laws, 1 ſtole a mare 


with foal, or a cow with calf, was to pay 


forty ſhillings, beſides the price of the 


mare or cow. Whoever ſtole any thing out 
| of a church, was to pay the value, and 


allo to have that hand cut off which com- 
| mitted 
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mitted the fact, If any perſon committed 
a Theft, die dominico, or on any other great 
feſtival, he was to Pay double 


By the Tune of hag: 1 a Thief 
4 was upwards of twelve years of age, 

and flole more than the value of ſtwelve- pence, 
Vas puniſhed with death. By the firſt Law 
of this king, the limited value was buy 
eight · pence. But by his Laws enacted af- 
terwards at London, and thence called Ju- 
dicia Civitatis Londmie, no one was to be 
put to death for a Theft under twelve- 
pence. In caſe however that the Thief 
fled, or, made reſiſtance, then he might be 
Furt to death, though, it were under chat va; 
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According to ſore, Ednimd his ſuecet: 
5 ſor, « or, 'as others contend, Atbelſtan him- 
ſelf, by a ſubſequent Law, | enlarged the 
age of the delinquent to fifteen years. And 
Edward the Confeſſor reſtrai ined. the capi- 
tal Puniſhments. to Thefis of rwelve-pence 
value or aboyez, which. prevails at this 
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; Willian the Norman, however, ordained, 
that no one ſhould be hanged: or put to 
death” for any offence; hut that offenders 
ſhould be puniſſied with the loſs of eyes 
baſtration, or cuttiug eff of hands of feet. 
And according to Pillian of Matmſbuty, 
Zen. I. inſtituted the fie Law: But Ah. 
Roper of Hwtdin, 
ſhy, thut Theft Was, in their. time, puniſh 
ed with death, by hanging, as now); and 
What we read in Dugdale's Orighnes' Juri. 
Ficales confiriis this laſt option ; ; for he ſays, 
that Hen. I. in the year 1108, the ninth 
year of his reign, ordered, that, for Theft 
and Robbery,. offenders ſhould b be hanged. 
Brompton. mem this infficution in in the year 
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n % Nie, in "bis Epinomms, wit 
tions, in ſupport of 22 's opinion; a 


miracle reported out of Bos Eedlefiaſticzl 


Hiſtory, of one Edward of King s Fefton in 
ED Bed- 


py Hiainted it the üme of Eis 
II. far ſtalling 4 pair of hedging gloves and 
4 Witetſtönr, And having by execution loſt 
his eyes and Sctiitals; Rad; through de- 


vout prayers, at Thomas Becket's ſhrine, in 
Cnterbury; thee merabers and fabiflttes Which 
He had been e of} keſtofed to 


A * 
; *p U 10 0 » 


Fedde i. kts ay BEheadhl; aud 
ie Kid; kat tlie Hirſt intanek of Beheaditig 


was that of te Earl df Mirt Bex ti 


in the 84 50 07 5 (9.0 n the nol 
ror. 8 n - 5 
411 5 „ hin 4 os 
Naben, W 58 FRY cis, were 
dfowiied, 4 Appelt Sy um inſtknee f 
6 Edu. I Wat che Jar thade 4 pre- 
{entrant agate Pai of Cf EBuyed, 
Canterbury, fer dipetfing "the Evade of a 
certain water called Geſtling, itt Which 


felons _ to Ou & a IF being 
Aire.” 


rr 1 j 


After dle hg? of: 25 1 for Pha 
hots, the Corry Palatitte of * adller- 
ed 


4 CONSIDERATIONS 


ed to the cuſtom of beheading them; and 
the Juſtices of che Peace in that county re- 
ceived twelye· pence from the bing for. Wey 5 
zheade dabei e 


The Gaube ee oy abe were wats 
firſt. who ordered Thieves to be hanged. 
It is to be wiſhed, however, that, in theſe 
days of refinement, ſuch ſavage and Gotbic 
inltitutions were aboliſhed, arid that we 
copied the more juſt· and mild ſyſtem which 
| N and Religign e. | 

© * 
The W Tas N a | diſtin&tion i in 
che puniſhment of Theft and Murder. The 
latter was juſtly,deemed ſo capital, that; the 
avenger of blood and the Judges were ex- 
| Preſly forbidden to make any compoſition, 
2 or to accept of any recompenſe for the crime; 
and the murderer Tas ny from all _— 

Our Law therefore i is more «3 in 2 
of Homicide than the Sacred Law, at the 
ſame time that it is infinitely more ſevere 
with reſpect to the leſſer crime of Theft. 
. The 
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The latter, as has been ſhewn, was only 
puniſhed by . reſtitution, and the addition of 


aà fine, according to the nature of the of- 


fence. By this means ſuch offenders were 
not only obliged to make reſtitution, but 
they b afterwards amend their hves, 


11 may be objected, however, that, in 
calls of Theft, it is often out of the power 


of criminals to make reſtitution; and, among 


others, the Baron Monte/quieu has inſiſted 
on this objection. He gives it as his opi- 
nion, that it may be juſt to make Theft ca- 
pital, on account of the inequality of for- 
tunes, which frequently renders delinquents 
unable to make reſtitution. 


But POE IO this happens to be the caſe, 
may not the offender be confined to hard 
work, till by the profits of his labour he 


bas made a recompenſe to the injured 


party? 


When he has made a reparation to the 
perſon injured, he ſhould afterwards be 


"ved to labour for the benefit of the State, 


Ee for 
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ed to the cuſtom of beheading them; and | 
the Juſtices of the Peace in that county re- 
ceived twelye-pence from the king for. "yy 


one e beheaded by, Heir * 5 


The Gotbs; 8 on. Cuba, a Ss | 
| firſt who ordered Thieves to be hanged. | 
It is to be wiſhed, however, that, in theſe 
days of refinetnent, ſuch ſavage and Gothic 
inſtitutions were aboliſhed, and that we 
copied the more juſt· and mild ſyſtem 1 which 
| Ne and Wee e. 
The There Lads a: a ; diſtinQion * 

the puniſhment of Theft and Murder. The 
latter was juſtly, deemed ſo capital, that the 
avenger of blood and the Judges were ex- 
Preſly forbidden to make any compoſition, 
or to accept of any recompenſe for the crime; 


and the murderer * nl from all _ 
of mercy. ..'/ 


13 15155 
id d "oa L % 135 n 
Our Law therefore i is more mild ; in 1 
of Homicide than the Sacred Law, at the 
ſame time that it is infinitely more ſever 
with h to che leſſer crime of Theft. 


„ The 
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The latter, as has been ſhewn, was only 


puniſhed by reſtitution, and the addition of 
a fine, according to the nature of the of- 
fence. By this means ſuch offenders were 


not only obliged to make reſtitution, but 


they might afterwards amend their lives. 


It may be objected, however, that, in 


caſes of Theft, it is often out of the power 
of criminals to make reſtitution; and, among 


others, the Baron Monte/quieu has infiſted 


on this objection. He gives it as his opi- 
nion, that it may be juſt to make Theft ca- 


pital, on account of the inequality of for- 


tunes, which frequently renders delinquents 
unable to make reſtitution, 


But whenever this happens to be the caſe, | 


may not the offender be confined to hard 
work, till by the profits of his labour he 
has made a recompenſe to the injured 


party? 


When he has made a reparation to the 
_ perſon injured, he ſhould afterwards be 
obliged to labour for the benefit of the State, 

E e ; tor 


404 CONSIDERATIONS on 


for a certain fixed time, according to the 
nature and degree of the Theft. 


Such an inſtitution would be a real ſecu- 
rity to property; whereas, according to our 
preſent ſyſtem of Laws, the offender loſes 
his life, and they whom he has injured 
loſe their property; the one is excluded 
from ſociety, and the other remains in it 
unrecompenſed for the injury he has ſuſ- 
tained, 


It is to be imputed to the ſevere palin 
ment of Theft, that men of tender feelings 


conſcientiouſly ſcruple to proſecute delin- 


quents for inconſiderable Thefts, when they 
know that dea th is the penalty of cohvic- 
tion. 


| 2 
4 


Hence: it ariſes, that Pilferers too often eſ- 
cape with impunity, and that property is in- 
ſecure. The ſeverity of the puniſhment, 
which is intended to leſſen, contributes to 
multiply the offence. 


SECT. 


CRIMINAL LAW. 403 


"SRCT. 


farther degree of guilt in it, and is ei- 
ther a taking, 1. from the perſon of a man, 
or a. from his houſe. 


Larceny from the perſon is of two kinds; 
of which one puts the party robbed in fear, 


and the other does not. 


That 1 from the erde which 


puts him in fear, is Robbery; which is de- 


fined to be a felonious and violent aſſault 
upon the perſon of another, taking from his 


perſon, goods or money, to any value, and 
putting him in fear; though, in an enlarged 


ſenſe, it ſignifies any wrongful taking away 


of goods. Robbery is felony without Cler- 


Fon ũ ͤ 8 


| F \ ; 5 
TAE D or complicated Larceny has a 
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Selden is of opinion, that Robbery and 
Theft were puniſhed by hanging even in 
William the Norman's time, as he concludes 
from the following paſſage: * Let it be law- 
« ful for the Abbot of the Church, if he 


* comes in the God-ſpeed, to acquit any 


« Highwayman or Thief from the gallows.” 
"Theſe, ſays he, are the words of the patent 
with which William, to expiate the ſlaugh- 
ter of Harold, conſecrated a Monaſtery to 
St. Martin, near Haſtings, on the ſea-coaſt 


of Suſſex, and privileged it with choice and 
lingular rights. 


By the Law of Scotland, likewiſe, Rob- 


75 1s puniſhed with death. 


Larceny from the perſon which PE not 


put the party robbed in fear, is either done 
privately without the party's knowledge, 
or openly with his knowledge, Privately, 
and without -his knowledge, is by picking 


the pocket or cutting the purſe, and ſteal- 
ing from thence to the Valle of twelve- 
Pence. Lg N ; Fa 


CRIMINAL LAW. 40% 


If this offence is laid in the indictment 
purſuant to the 8th of Elz. to be done 
clam et ſecrete, the offender is excluded from 
his clergy ; if thoſe words are wanting, a 
private Larceny from the perſon ſhall have 
the benefit " clergy. 1 75 


The Larceny committed openly, and 
with the party's knowledge, in his ſight and 

before his face, is, when one takes off an- 

other's hat or wig, Cc. from his head, and 

runs away with them, without paying for 

them, Sc. In all thoſe caſes of open Lar- 

ceny with knowledge, the offenders are by & » 
the Common Law within the benefit of cler- 

gy. But with reſpect to dwelling-houſes, 1 
Sc. the Common Law has been altered by 1 
12 Any. C. 7: which ordains, That We: 


_ lk any EP ſhall ſteal any money, 8 i 
goods, Sc. of the value of forty ſhillings, 1 
or more, being in any dwelling-houſe, or 9 
outhouſe thereunto belonging, though ſuch 
houſe be not broken by ſuch offender, and 
though any perſon be or be not in ſuch 
houſe, Sc. or if any perſon ſhall aſſiſt an- 

Eeg bother 
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other to commit ſuch offence, he ſhall be de- 
— the benefit of cler. | 


This act, kn. does not extend to 


apprentices under the age of feen years, 
who ſhall ob their maſters. 


„ 


2. Larceny from the bouſe, is a mixed and 


| complicated felony, and debarred | of clergy, £ 
though it was but ſimple Larceny, at the 


Common Law. In this offence, clergy * 
n away by ſeveral ſtatutes. 


SECT. . 
00 Piracy. 


IRACY; is a Sos 9 the ry 
of the ſubject, by a depredation or 


robbing at ſea, This is a capital offence ._ 
by the Civil Law; but by act of parlia- 


ment it is inquired of, heard, and determin- 


ed, according to the courſe of the Com- 
mon Law, as if it had | been dons upon the 
| hand. 


7 
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It ſtill, however, remains an afforice by 
the Civil Law, and therefore a pardon of all 
felonies doth not diſcharge it ; for, as it is 
a ſpecial offence, it ought to be ſpecially 
mentioned. The method of trial in this of- 
fence is Oe 12 the 28th Hen. VIII. 


CHAP. XI. 


07 Private Felonies againſt the 
Dwelling, &c. 


RIVA T E Felonies againſt the Dwel- 


ling or Habitation of a man, are of two 
kinds, 1. Burglary. 2. Arſon, 


SECT. I. 
Of Burglary 


LURGLARY i is a pony at t Common 

Law; and it is deſcribed to be, 
8 8 perſon, by night, breaketh and en- 
tereth into the manſion of another, to the 
intent to commit ſome felony there, whether 
the felonious intent be executed or not. 
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By the 18th Eliz. this offence | is n. 
clergy. 


By the 5th and th Edw. VI, “ to rob 


any body in a booth or tent, in a fair or 


market, the owner being within the ſame,” 
is to be puniſhed in like manner as Bur- 


glary, and without benefit of clergy, though 
without his, his children, e or his ſervants no- 


tice or hearing, 


” Ihe F 
— 
\ 


— 


By 3 and 42 and M he ads ſhall coun- 


ſel, hire, or command any perſon to com- 


mit any Burglary, ſhall not have the bene- 


fit of clergy. 


By the 12th Ann. if any perſon ſhall 


enter the manſion-houſe, or dwelling-houſe, 


of another by day or night, without break- 


ing the ſame, with an intent to commit 
felony ; or being in ſuch houſe, ſhall com- 
mit any felony, and ſhall in the night-time 
break the ſaid houſe to get out of the ſame, 
ſuch perſon ſhall be taken to be guilty of | 
Burglary, and ſhall not have the benefit of 


* 


A man 


— . — * * 


cRIMINAL LAW. 411 


A man may lawfully kill a Burglar. 
Bracton ſaith, Si quis furem nocturnum occi- 
derit, ita demum impune foret, fi parcere ei fine 
periculo non potuit, fi autem potuit, aliter erit, 
in manibus enim regis ſunt vita et mors hominum, 


* 


mine de cocham, - coram Gulielmo de Rawleigh 
tunc juſticiario, cui dominus rex in tali caſu . 
donavit mortem. 


Agreeable hereto was the law of the 
Joru Oo mm 


' Likewiſe, : as we have ſeen above, the 
Athenian and Jewiſh laws allowed of the 
e a6 nd ROE 


 clared felony. In king Edmund's time, in- 
deed the Danes made it fineable only; poſ- 
ſibly from a conſciouſneſs of their own pro- 
penlity.to rapine and plundering. This pri- 
vilege of the dwelling-houſe was antiently 
called Homo, or r Hamfokne, 


It 


ſunt coram rege apud Windſore de quodam. ho- 


Twelve e Sf noctu 1 furtum me fi, 


Bye a "a of king Ine) Burgkiry was de | 
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| It is, without doubt, highly * 
that this offence ſhould be more ſeverely 


puniſned than any other kind of Theft, ſince, 

beſides the loſs of property, the terror it 
occaſions often proves of moſt fatal conſe- 
quence; and it is obſervable, that the anti- 
ent laws above cited make a difference be- 
tween a houſe - robbery in the 0 and a 
robbery 1 in the day. 


There is good reaſon likewiſe CO any 
one ſhould be permitted to kill a Burglar ; 
but where the Burglar has not been the 

occaſion of death, by the .dreadful _ 
=: with which the Burglary is attended, it 
| ſeems too ſevere to puniſh the 5 
capitally. For though it ſhould be lawful 
| for a perſon to kill one whom he diſcovers 
in the attempt, ſince his defigns may be as 
bloody as unjuſt, yet, after the fact com- 
mitted, and no injury ſuſtained beſides loſs. 
of property, the offender may be condemned 
to make reſtitution, as in other caſes of 
Theft, with this difference only, that his 
fine ſhould be heavier, and his eee 
longer. 
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SECT. IL 


of A0 onr.y- 


'RSO N, or bonſs burning, i is a 605 


ny at Common Law, and is a malici- 


ous and voluntary burning the houſe of an- 
other by night or by day; or if one malici- 


5 ouſly burns his own houſe, to the intent to 


burn others, if the intention is executed: 


but if only his own is burnt, it is not felo- 
ny, but a great miſdemeanor, nn. by 


fine, pillory, Sc. 


By the 2, a4 Hen. | VIIL. for bang of 


houſes or barns wherein any corn is, the 


principals and acceſſories are excluded clergy. 


Buy the 43d Zliz. to burn, or cauſe to be 
burnt, wilfully or of malice, (or to aid, pro- 
cure, or conſent to the burning of) any 
barn, ſtack of grain, or corn, in the coun- 
ties of Northumberland, Cumberland, We/t- 


moreland, or Darham, is felony without 


clrgy. 


By 
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By 22 and 23 Car. II. it is felony to 
burn any rick or ſtack of corn, hay or 
grain, barns, or other houſes or buildings, or 
kilns, maliciouſly in the night-time; but the 


_ offender may make election to be tran- 


ſported for ſeven years: ſo that now it is 
felony to burn an empty barn in the night- 


y * 


» - ” * * o 
me. | * 5 . 1 
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By the 1ſt Geo. I. V any perſon ſhall 
maliciouſly ſet on fire any wood, ' underwood 


* * - 


or 9 he ſhalt ſuffer as a TO 


By the Naum hw; W 9 who were 1 
of this crime, were burnt to death, being 
wrapped up in a cloke, dawbed over with 


pitch, which was ſet on fire. Thus, when 


Nero, out of brutal curioſity, ſet fire to 
Rome, he contrived to lay the odium on the 
Chriſtians, who were at that time generally 


diſliked ; and, ſeizing on all he could dif- 
cover, he ordered them to be lighted up in 


this manner, to ſerve as tapers in the dark. 


To this cuſtomi, Juvenal alludes | in | the fol- 


lowing verſe, 


Auf i quod liceat tunica punire moleſta, 255 
Martial 5 
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Martial likewiſe has an alluſion to the ſame 
cuſtom, 


Nam cum dicatur tunica preſente moleſta. 


Thin puniſhment, 3 though chief, 
ly appropriated to this crime, was inflicted 
on other very heinous offences, 


By the Scotch law, Arſenry, or, as "ey 
call it, Fire-raifing, is declared treaſon by 
Stat. ones V. parl. 3. c. 8. 


. 


By a law of king Ina, Fun of woods 


was fineable; and we learn from ancient 
authorities, that in this kingdom one article 
of the Eyre was, de incendiariis nocturnis vel 
diurnis et combuſtionibus tempore Pacis er 
8 e N 8 


Bragion faith, Si quis turbata ſeditione, in- 


cendium fecerit nequiter, et in felonia, vel ob 
inimicitiam, vel alia de cauſa, capitali ſententia 


punietur. Nequiter dico, quia incendia fortuita 
vel per negligentiam facla, et non mala con- 
ſcientia, non fic puniuntur, quia civiliter agitur 
contra tales. | | 
Britton 


| 
| 
| 
| 
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Britton ſaith, Soit inquiſe de ceusm' qui 
felontouſment en tems de pace aient autres 
blees, au autres meaſon arſes, et ceux que ſur 


de ceo attaint, ſoient arſes, iſſent que ils ſoi- 


ent punis per mime le choſe dont ils pacherent. 


It appears from this paſſage in Britton, that 
he who feloniouſly ſet fire to another's corn 


or houſe was to be burnt, to the intent that 
he might ſuffer in the fame manner he of- 


fended. 


Hieta faith, Si quis ædes alienas nequiter 


ob inimicitiam, vel predæ cauſa, tempore pacis 


combuſſerit, et inde convictus fuerit per apel- 


lum, vel ſine, capitali _ ſementia Puniri. 


According to the Mirrou 'S Aids ſont 


que ardent citie, ville, maiſon, homme, bete, 


ou autres cateux, de leur felonie, en temps de 
pace, pour fame au vengeance; and the Mir- 
rour further ſays, that if a man is put into 
the fire, whereby he is burnt or hurt, it is a 


Capital Crime; but it is a ſufficient plea that 


the miſchief came by miſchance, and was 


not premeditated. 
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So heinous was this offence, that in Anno 
3 Edu. I. it was declared by parliament, 
Que cem que ſont priſes: pour arſon feloniou- 
ment fait, ne foient en aucune maniere repleviſa- 
ble. Adjudicantur  ſuſpendi, qui ex malitia 


præcgitata combuſſerunt mag nam Hartem de 


W in Com. Nor. 


ee e e hike des in ba hann 
| houſes, (9c. was made made High Treaſon 


by Hen. VI. but that act is repealed by t 
Eaw, VI. chap. 12. and 1 Mar. 


The offence of Arſonry ought, undoubt- | 
edly, to be moſt ſeverely puniſned; and 


where death enſues in conſequence of it, 


the puniſhment ought to be capital, But 


where no death enſues, and wherever by 
ſparing the life of the delinquent reparation 


can be made, however ſlowly and imper- 


fectly, it ſeems bad ** to execute the 
offender. 


There 
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There are other private felonies imme. 
diately hurtful to the ſubject, which are 
made capital by the Statute Law, and 
which are not properly. reducible under the 
heads of | felonies againſt the OT I . 
goods, or habitation. N b | 


1 Theſe chiefly relate to Records, Cattle, 
Ships, Bankrupts, and Forgery. Stealing 
and defacing of Records is felony. - Killing, 
Sc. of Cattle is death: Deſtroying of 
Ships is capital. Bankrupts not ſurren- 
dering themſelves, or concealing their 
effects, are felons, without benefit of Cler- 
gy. Forgery, of which there are various 
kinds, is capital. By the Law of Egypt, 
Forgery of all forts was puniſhed by cutting 
off the offending, ok 4 is, both the 
hands. 


HA. 
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cent ET 


Rig on the foregoi ng. Heats 


(a wut variety of inſtances: Criminals may 
forfeit their lives. They are indeed ſo nu- 
merqus, that the infrequency of executions 
is rather matter of ſutprize: but the ne- 
ceſſity, if any there is, of putting offenders 


to death in ſuch a number of, caſes, rather | 


ariſes from an original defect i in our Criminal 


Laws, than from the nature of. the erimes 


3 9 0) ol 

It * not appear chat. any. of. theſe 
Capital Offences, except ſome ſpecies of 
Treaſon, and alſo Murder and Mayhem. 
and, in ſome caſes, Arſonry, ought to be 
8 with ſuch indiſcriminate rigour. 
«Hs By 


I ROM. the 1 brief nn of 
Capital Offences, ve may ſee in what 
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public Magiſtrate, why ſhould the rigour 
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By puniſhing a petty Theft, above the va- 
lue of twelve-pence, with the ſame ſeverity 
as Murder, and other atrocious Crimes, the 
Laws do, in fact, break through the boun- 
daries of Morality, and take away thoſe 
diſtinctions which Reaſon. and Nature ſug · 
geſt to every intelligent nn RE 


Civelty i in Puniſhment often renders of- 
fenders deſperate, and makes them inhu- 


man where they would otherwiſe he only 


unjuſt. Thus the Laws, which ought to 
ſoften the ferocity of obdurate minds; tend f 


. to corrupt. and harden 8 1 Frets 78 781 


1 Is univerſally ack Aha « men's a: 
picks are, in a great meaſure, formed bß 
education; and what education is to W 
individual, the Laws a are to > ſociety... (1 0171 


Where che Laws are ſanguinary, 4 
| quients will be hard-hearted and. barba- 
Tous. As the right of Puniſhment is now 
taken from private hands, and veſted in the 


of + 
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of Puniſhments be increaſed ? Though 
Crimes againſt the peace and ſafety of ſo- 
ciety ſhould be exemplarily puniſhed, yet 
the order and ſecurity of ſociety does not 
tequire that the Laws ſhould ba fangui- 


| When the right” of private revenge was 
firſt wreſted from individuals, there was 
certainly more reaſon for the ſeverity of Pu- 


niſhments, than now that mankind are 3 
more civilized. | 


When, x men bad ng 1 refigned x the 
priyilege of revenging their own wrongs, it 


dehoved the Magiſtrates to make Puniſn- 
ments very exemplary and ſevere; or, the 


| qffended party, in thoſe days when revenge 
. had its full ſcope, would have deemed them 
We II of his e 


Fer, in fact, they were FOR hs milder 
that in theſe days of refinement. The 
reaſon of their lenity is very acutely traced 
by a very ingenious wtiter, already quoted. 
To induce individuals to part with their 
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right of. private reven ge, the Magiſtrate 
; wiſely, practiſed . on their paſſions, and 
W the * * gatiffing the 


a5 


Knies has at all times been the paſſion 
moſt univerſally prevalent, as it is indeed 
a the means of indulging the reſt. The 
Magiſtrate therefore inflicted large fines, 
which were paid by the delinquent to the 
injured party or his relations, by way of 
compoſition for the crime. Even murder, 
as has been FN was. e _ com- 


by 
ne n 101 19 eee 20 edi 
* * 4 = GP. 


au 1 of - Apen ONE as ks 
py” ſociety. began to ripen, | theſe compoſitions | 
. were not paid whollyoto the party injured, 
but part was applied to the Fiſk, or Tre:- 


way 155 * * 
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i ſury, as an atonement for the offence com- 
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MES C ere 

"he Jengrh the ide of — d. FRY 
and the power of the Magiſtrate was ſo 
confirmed, that Crimes were puniſhed as if 
"ey affected the community alone, and no 


repa- 
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14 — FA > > 
reparation was provided for the wel The 
order of government, or, to ſpeak more 

freely, the intereſt of the governors, carrie 


* *m geek 


to be the fole conſideration, | e 


This principle operates to this day, in 


Capital, and many other Offences. Crimi- 
nals are executed, their lands and goods are 
forfeited, and the injured party is left with. 
out any other reparation than the blood, ba- 
niſhment, or impriſonment of the offender: 
Nay, more, the injury is aggravated by the 

| ds peed of a ax are | 


The very form of our indictments ſeems, 


at firſt fight, to point out, that the offence 
againſt the State is the ſole conſideration in 
Law, ſince they conclude with alledging 


the Crime to be, contrary to the peace 
« of our Sovereign Lord the King, his 
« crown and dignity, Sc.“ but in truth 
the detriment done to the injured party, is 
the primary wrong : And the offence is faid 
to be againſt the king's crown and digni- 
ty, becauſe it is a diſhonour to the king's 
government, that his ſubpects ſhould not, 

1 f guru Pe white, 
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while they live within the Law, enjoy peace 
and ſecurity: And ſurely it is no leſs diſ- 
honour to government, that the ſubje ects 


when in jured ſhould remain without repa- 
ration. | | 


* 


Right Reaton,. in "I and in al _ 
caſes, avoids extremes, and delights in a 


medium; ſhe directs us to ſteer between the 


ſimplicity of rude regulations, and che re- 
finement of modern inſtitutions. 


Much, no doubt, is due to ſociety 3 but 


the good of ſociety is beſt promoted by a re- 


gard for individuals. Human wiſdom muſt 
riſe from individuals to the whole; where- 
as modern policy takes a contrary direc- 
tion, and aggravates the wrong done to 


” individuals, under pretence of avenging the 


public. 


It may, indeed, i in ciyil concerns, be ne- 


ceſſary to reſtrain individuals from purſuits 


of private. intereſt, which may be of detri- 
ment to the general welfare ; but 1 in criminal 
caſes it can never be requiſite, on the prin- 

Ls 
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ciples of juſt policy, that an injured indivi- 
dual ſhall be till farther aggrieved, to o ag- 
grandize and enrich the State. 


In ied concerns, the advantage of an in- 
dividual may be oppoſite to the good of the 
whole; but in criminal matters, the benefit 
of the whole can only be promoted by an 

attention to the * and proſperity of in- 
dividuals, | 


By making the State the ſole object of at- 
tention in the Pumſhment of Crimes and the 
forfeiture of property, in conſequence of 
conviction, ſociety actually ſuffers. In ſhort, 
in modern policy the State and ſociety are 
two diſtinct objects; and the latter is pre u- 
diced to enrich the former. 


Few people have ſuch enlarged notions 
of public good, as to prejudice themſelves 
for the ſake of ſociety, much leſs for the 
fake of the public * which 1 is called 
the State. 


„ 
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Severe PaniſHificnts, tketefore; and foro 
feitures to the Fiſk, have theſe” il effects; 
ſome, out of tenderneſs af diſpoſttion, are 
deterred from proſecuting offenders, from a 


Perſuaſion that their Pufiiſhrnent will ex- 


ceed the tenſüre of thei? güllr; and ma- 
ny deliſt from proſecutions, | becauſe no- 


thing but expence and trouMe is tõ de: their 


lot, as all the fruits ariſing! fron? the gots | 
viction of the criminal, accrue -t6 the 
State. 2 


The real Farr of th i 2 Sülte boserer 


requires not ohly lt wo Piiniſhs 


ments be impartially inflicted on the öf- 
fenders, but that the i njured ſfotild obtain 


adequate and peedy 1 150 der 


wrongs. 


9 the biötesddol temat ate repata- 


tion, and the Sthtez Whéthef by forfeiture 


or fine, is the only immediate galner, how . | 
can ſuch a practice be juſtifled upon the 


principles « either of f equity or Pobey! * 


wil 
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Will men in general labour for che State, 
without ſome view to private emolument. ? 
Why then ſhould we expect them to proſe- 
cute their injuries for the benefit of the 
State, while their private FROM. remain 
enn. EF * 


m a a9 the State, in caſes of flony, 
can,ouly: be faid to be prejudiced in; conſe- 
quence of the injury done to the proſecutors, 
it ſeems reaſonable that the forfeiture ſhould, 
in the firſt place, be applied to make kim 1285 
ſatisfaction; and that an overplus,. accord- 


ing to the heinouſneſs of the Crime, be ap- 
propriated to the Fiſk, as an atonement to 


the State, for the bad 1 ſhewn | to - 
| loQetye | | 


This RE vent, in truth, be 

agreeable to the old rule we read of in the 
Laws of King Ina, Pars mulle regi vel 
civitati; pars ipſi gut vindicatur, vel * 


pinquis Sts. 55 


The adage, chat 6 Honeſty is the beſt 
46 Policy,” as it is aſſuredly t beſt direc- 
tion 
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tion in private life, ſo it is likewiſe moſt 
certainly the overt 9 in ANY adminiſ: 
tration. 15 
B nn in 6 fuch Wa to „ walks 
the right of the State independent of, and 
/ prior to, the claim of an injured individual, 
we in fact teach individuals to prefer their 
own private and EE intereſts to that 1 


W ee 


* 
- 


! . a 2 ty. the 2 Law. 


| After the foregoing refleftions, it may 
not be improper to take notice of thoſe par- 
ticular ſpecies of Capital Offences created 
dy the Military Law; which are Mutiny 
and Deſertion, &c. The puniſhment of 
death for theſe Crimes, i is a ſeverity which 
| exceeds that of moſt anyent Military” na- 


tions. | 


© * 
I 0 
* * 


2 
Ainkog - the Egyptians, Mining and 
Deſertion were puniſhed only by degra- 

dation and 3 ; the diſgrace of 
which | 


Us « 
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which could never be wiped off but e by! ſome 
brave action. | 


429 


By the Laws of Athens, they who 1 5 
tained their poſt with eourage. were ad- 
veel, and others were PRs. Is 


: Al who refuſed t go into the 5 0 
cowards, and runaways, were expelled the 
Forum, were not crowned, and could not 
go to the public temples. He who offended 
againſt this public Law, was put into 
bonds by the E (or Eleven) and car- 
ried before the Heliaſtæ, who pronounced 
ſentence againſt him, and inflicted a mulct, 
or corporal puniſhment upon him, as the 
nature of the Crime required ; if he was 
fined, he was to be impriſoned tll he paid 
the mulCt or fine. 5 


He EL caſt aba his arms was declared 
Arihes, or infamous, as was any perſon 
-quitting his ſhip during a war by ſea, or 
refuſing to go to the war when preſt. wa 
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and children of thoſe who. fell in Mies 


of hopes of a reward, gr w 
out the general's orders, who loft their wea- 
Pons, Sc. were baſtinadoed with the : Fufts 


ag, CONSIPERATT doyg 


% counterbalance theſe Pyniſhments, 


BY: 


1 many excellent rewards were inſtituted to, 


da hc ſoldiers and tailors to behave ga A = 


D045 a. 2 I 
NN. 233 4 


pldier jers were 


Oger 


maintained 5 Het public ic; Ay parents 


wer: re, taken care of: f parents were killed 


R ae 7 


= charge; And when come to matüfft 


54 11 2 


f a = were preſented with a uit of at ar. . 
mour, E 7 age was ſettled ip n his reſpec - 


7 their, children we re put 'to ſchool” at 0 


| tive calling, and honoured. Vith h the. filſt 


bod Dor 


dan In 8 all public places, . 
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"By the Repay Law, ini, the pinch 


Ay; 


Pear. in theſe e caſes Was ſomewhat more ; 


vere. They who abandoned their. poſt in i 


battle, who ſtole any thing out of the camp, 
who, gave falſe evi dence, who. falſel 10 pre- 


ſended to have done ſome Lan exp oit out 
fought with. 


fy FLY 9794 


m the following manner: 


a 


The 


5 F Ig 


kt. Law. . 
7 be 27. 


The convicted perſon being 1 * be be· 


11 — „ 


i the Tribune, was by him kack ſtric- 
ken; over the ſhoulder.” with a ſtaff. Atter 
this the, criminal had "liberty. to run, but at 
_the lame time, the reſt of the ſoldiers were 
Permitted to Kill him if they c could: So that 
be purſued. with ſwords, darts, darts, and all 
man nner of weapons on every how, þ he was pre- 


— dif 22835 


l 


ing away "from. 4 their (colours, muliny, or 
other e Gia che common way of 


. 


to b 1 reprieve ; F doug in "the 
manner above deſeribed. By this means, 
| + though alt, did not ſuffer puniſhment, yet 
all were terrified into obedience. In late 
| Authors, we ſometimes meet with vicgtmari, 
and centęſimatio, which words require no 
n 7 1 
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The Romans had. puniſhments likewiſe, 
which only affected the credit of the delin- 


"quents, by expoſing them to public ſhame; 
Tach as, by degrading them from a higher 


N "ſtation to a lower; —— by giving them a 


quantity of barley inſtead of wheat; un · 
girding them and taking away their belt; 
making them ſtand all ſupper- time, While 
the teſt fat down ;— with Gther fuch Tina 
marks of MEWS... > 5 


| Beſides theſe. Te TY A. Celina 
"ew: recorded a very ſingular one, Which 
Was the bleeding the delinquent: my - 3 
© imagines that in antient times, this was 
preſcribed to the drowfy and ſluggiſn 
ſoldiers, rather as a medicinal remedy, 
than a puniſhment ; and that 1 in after ages, 
it might, have been applied in moſt other 
faults upon this conſideration, that all 
| thoſe who did not obſerve the rules of 
diſcipline, were to be regarded as ſtupid 
or mad; and for perſons in ſuch condition, 
| bleeding is generally deemed an efficacious - 


remedy. This reaſon however is not very 


ee ; and the Critick Muretus has | 
obliged 
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obliged us with another, Which is more ſeg- 


. ible. He ſuppoſes the deſign of this cuſtom 


to have been, that thoſe mean-ſpiritedwretch- 
es might loſe that blood with ſhame; and 


diſgrace, which they were afraid to ſhed 
1 _ PORE. in the ſervice of their 5 
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wn ref _ 905 1 military n 
among the Romans, they are too numerous 


to be ſpecified in this place. A particular 
enumeration of them is indeed foreign from 
the preſent deſign. The different ſpecies 
of crowns they diſtributed, their triumphs 


and ovations, Sc. are well known to per- 


ſons converſant in the Roman hiſtory, and 
were admirably calculated to inſpire the ſol- 


diers with coprage #pd n. 


oC: 


But the ſeverity of our. military Laws, do ; 
not ſeem by any means adapted to anſwer 


the ends propoſed. 


n i in Win te in of Wan den to 
face inſtant death, by the terror of future 
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properly ſo called, eſpecially for the encou- 
enge ment of the common en. 
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